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PREFACE 

TO THE SIXTEENTH EDITION 


There are no material changes in the present edition 
of the Law of Contract, but the book has been revised 
throughout and some passages rewritten. 

Since the last edition appeared, Sir John Miles and 
Mr. J. L. Brierly have published their Cases illustratiny 
the General Principles of the Law of Contract, a collection 
begun in the lifetime of Sir William Anson and with his 
approval, and intended as a companion volume to his 
book. The Editor is much indebted to them for their 
kindness in communicating to him the list of cases which 
they proposed to include in their collection, and for many 
valuable suggestions and criticisms. He has also again 
to acknowledge his obligations to his friend, Mr. F. D. 
MacKinnon, K.C. 


June, 1923 . 


M. L. G. 



PREFACE TO THE SIXTH EDITION 


When the subject of Contract was first introduce!? into 
the School of Jurisprudence at Oxford, in the year 1877, 
teachers of Law had to consider the books which their 
pupils might best be directed to read. Some works on the 
subject, of acknowledged value to the practising lawyer, 
were hardly suitable for beginners, and the choice seemed 
to lie between the works of Mr. Leake, Sir Frederick 
Pollock, and the late Mr. Smith. Of these, Mr. Smith alone 
wrote expressly for students, and I had, as a student, read 
his book with interest and advantage. But I thought that 
it left room for an elementary treatise worked out upon 
different lines. 

Neither Sir Frederick Pollock nor Mr. Leake wrote for 
beginners, and I feared lest the mass of statement and 
illustration which their books contain, ordered and 
luminous though it be, might tend to oppress and dis- 
hearten the student entering upon a course of reading for 
the School of Law. Being at that time the only public 
teacher of English Law in the University, I had some 
practical acquaintance with the sort of difficulties which 
beset the learner, and I endeavoured to supply the want 
which I have described. 

In working out the plan of my book I necessarily studied 
the modes of treatment adopted by these two writers, and 
I became aware that they are based on two totally different 
principles. Mr. Leake treats the contract as a subject of 
litigation, from the point of view of the pleader’s chambers. 
He seems to ask, What are the kinds of contract of which 
this may be one ? Then — What have I got to prove ? 
By what defences may I be met ? Sir Frederick Pollock 
regards the subject ah extra *, he inquires what is the nature 
of that legal relation which we term contract, and how is it 
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brought about. He watches the parties coming to terms, 
tells us how the contract may be made, and by what flaws 
in its structure it may be invalidated. Mr. Leake treats 
the subject from every point of view in which it can 
interest a litigant. Sir Frederick Pollock wrote a treatise 
on the Formation of Contract : only in later editions has 
he introduced a chapter on Performance. 

To both these writers I must own myself to be under 
great obligations. If I try to apportion my gratitude, 
I should say that perhaps I obtained the most complete 
information on the subject from Mr. Leake, but that 
Sir Frederick Pollock started me on my way. 

The object which I set before me was to trace the 
principles which govern the contractual obligation from its 
beginning to its end ; to show how a contract is made, 
what is needed to make it binding, whom it may affect, 
how it is interpreted, and how it may be discharged. 
I wished to do this in outline, and in such a way as might 
best induce the student to refer to cases, and to acquire 
the habit of going to original authorities instead of taking 
rules upon trust. So I have cited few cases : not desiring 
to present to the reader all the modes in which principles 
have been applied to facts, and perhaps imperceptibly 
qualified in their application, but rather to illustrate 
general rules by the most recent or most striking decisions. 

In successive editions I have made some changes of 
arrangement, and have tried to keep the book up to date. 
Since it first appeared, in 1879, the Legislature has been 
busy with the law of Contract. The law relating to 
Married Women’s Property, to Bankruptcy, to Bills of 
Exchange, to Partnership, to Mercantile Agency, has 
either been recast or thrown for the first time into statu- 
tory form : the effects of the Judicature Act in the general 
application of equitable rules and remedies have become 
gradually apparent in judicial decisions. Thus it has been 
necessary to alter parts of my book from time to time. 
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but in this, the sixth, edition 1 have made many changes 
for the sake of greater clearness and better arrangement. 
The whole of the chapters on Offer and Acceptance, on 
the Effects of Illegality, on the Discharge of Contract by 
Breach, and a great part of the chapters on Mistake and 
Fraud, Infants and Married Women, have been re-written, 
and the rest of the book has undergone many minor 
alterations as the result of a general revision. 

I should add one word as to the place assigned to 
Agency. It is a difficult subject to put precisely where 
the reader would expect to find it. It is a mode of forming 
the contractual relation : it is also a form of the Contract 
of Employment. From the first of these points of view 
it might form part of a chapter on Offer and Acceptance, 
regarding the agent as a mode of communication ; or it 
might form part of a chapter on the Capacity of Parties, 
regarding Representation as an extension of contractual 
capacity ; or, again, it might form part of a chapter on 
the Operation of Contract, regarding Agency as a means 
whereby two persons may make a contract binding on 
a third. 

But upon the whole I think it is best to try and make 
the student understand that the agent represents his prin- 
cipal in virtue of a special contract existing between them, 
the Contract of Employment. There is a disadvantage, no 
doubt, in introducing into a treatise on the general prin- 
ciples of contract a chapter dealing with one of the special 
sorts of contract, but I believe that the student will find 
less difficulty in this part of the law if he is required to 
understand that the agent acquires rights and incurs 
liabilities for his principal, not in virtue of any occult 
theory of representation, but because he is employed for 
the purpose, by a contract which the law recognizes. 

I shquld not close the Preface without an expression of 
thanks to the friends who from time to time in the last ten 
years have helped me with suggestions or corrections of 
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this book. To his Honour Judge Chalmers, to Sir Frederick 
Pollock, and in especial to the Vinerian Professor, Mr. 
Dicey, I owe much in the way of friendly communication 
on points of novelty or difficulty. Nor should a teacher 
of lay be unmindful of his debt to the student. The 
process of explaining a proposition of law to a mind 
unfamiliar with legal ideas, necessitates a self-scrutiny 
which is apt to lead to a sad self-conviction of ignorance 
or confusion of thought ; and the difficulties of the learner 
will often present in a new light what had become a 
commonplace to the teacher. Therefore I would not seem 
ungrateful to the law students of Trinity College, past and 
present, whom I have tried, and sometimes not in vain, 
to interest in the law of Contract. 

I hope that the present edition of this book may be 
a little shorter than the previous one. I strongly desire to 
keep it within such limits as is proper to a statement of 
elementary principles, with illustrations enough to explain 
the rules laid down, and, as I hope, to induce the student 
to consult authorities for himself. 


All Souls College, 
Jamuiry, 1891. 


W. R. A. 
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PART I 

THE PLACE OF CONTRACT IN JURISPRUDENCE 


CHAPTER I 

Meaning of Agreement, Contract, Obligation 

At the outset of an inquiry into the principles of the Outline 
law of Contract it may be well to state the nature of the 
inquiry, its main purposes, and the order in which they 
arise for discussion. 

First, therefore, we must ask what we mean by Con- Nature of 
tract, and what is the relation of Contract to other legal ^“*'*«^* 
conceptions. 

Next we must ask how a contract is made ; what things Its forma- 
are needful to the Formation of a valid contract. 

When a contract is made we ttsk whom it affects, or its opera- 
can be made to affect. This is the Operation of contract. 

Then we inquire how the Courts regard a contract in its inter- 
respect of the evidence which proves its existence, or the 1®®***®®“* 
construction placed on its terms. This we may call the 
Interpretation of contract. 

Last we come to the various modes by which the con- its dis- 
tractual tie is unfastened and the parties relieved from 
contractual liability. This is the Discharge of contract. 

And first as to the nature of Contract. 

The object of Law is Order, and the result of Order 
is that men are enabled to look ahead with some sort 
of security as to the future. Although human action 
cannot be reduced to the uniformities of nature, men 
have yet endeavoured to reproduce, by Law, something 

2606 B 
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approaching to this uniformity. As the law relating to 
property had its origin in the attempt to ensure that what 
a man has lawfully acquired he shall retain, so the law 
of contract is intended to ensure that what a man has 
been led to expect shall come to j)ass ; that whqt has 
been promised to him shall be performed. 

Such is the object of Contract, and we have to analyse 
this conception, and ascertain and test the machinery 
by which men are constrained to keep faith with one 
another. 

Contract Contract results from a combination of the two ideas 
of Agreement and Obligation. This statement must be 
liTow^a application to a scientific system of Juris- 

tion. prudence in which rights have been analysed and classi- 
fied. The conception of Obligation, as we understand it, 
was probably not clearly present to the minds of the 
judges who first enforced promises to do or to forbear ; 
and we may be quite sure that they did not rest their 
decisions, as to the validity of such promises, upon 
Agreement or the union of wills. But the analysis is 
none the less accurate because it has not always been 
made or understood. 

Contract is that form of Agreement which directly con- 
templates and creates an Obligation ; the contractual 
Obligation is that form of Obligation which springs from 
Agreement. We should therefore try to get a clear idea 
of these two conceptions, and to this end Savigny’s 
savigny, analysis of them may well be considered with reference 
f uo‘ 4 - to the rules of English Law. We will begin with his analysis 

of Agreement. 

§ 1. Agreement. 

I. Agreement requires for its existence at least two 
There may be more than two, but inasmuch as 
Two or Agreement is the outcome of consenting minds the idea 
of plurality is essential to it. 
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2. The intention of the parties must be distinct, and 
common to both. Agreement does not admit of Doubt 
or DilBference ; as an illustration will show : — 

Doubt. ‘ Will you buy my horse if I am inclined to sell 
, it ? ’ ‘ Very possibly.’ 

Difference. ‘ Will you buy my horse for £30 ? ’ ‘I will 
give £20 for it.’ • 

3. The parties must communicate to one another their 
common intention. Thus a mere mental assent to an offer 
cannot constitute an agreement. A writes to X and 
offers to buy JiC’s horse for £50. X makes up his mind to 
accept, but never tells A of his intention to do so. He 
cannot complain if A buys a horse elsewhere. 

4. The intention of the parties must refer to legal 
relations : it must contemplate the assumption of legal 
rights and duties as opposed to engagements of a social 
character. It is not easy to prescribe a test which shall 
distinguish these two sorts of engagements, for an agree- 
ment may be reducible to a pecuniary value and yet 
remain outside the sphere of legal relations. The Courts 
must decide such matters, looking at the conduct of the 
parties and all the circumstances of the case, and applying 
their own knowledge of human affairs. 

5. The consequences of Agreement must affect the 
parties themselves. Otherwise, the verdict of a jury or 
the decision of a court sitting in banco would satisfy the 
foregoing requisites of Agreement. 

Agreement then is the expression by two or more 
persons of a common intention to affect their legal 
relations. 

But Agreement as thus defined by Savigny has a wider 
meaning and includes transactions of other kinds than 
Contract as we commonly use the term. 

(1) There are Agreements the effect of which is con- 
cluded as soon as the parties thereto have expressed 


distinct 
Intention 
conunon 
to both, 


known to 
both. 


referring 
to legal 
relatioiiij, 


lu/fa, p. 47. 


andaiiect' 
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Agree- 
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their common consent in such manner as the law requires. 
A» to Gift, Such are Conveyances and Gifts, wherein the agreement 
wi»n,L.R. of the parties effects at once a transfer of rights in rem, 
and leaves no outstanding obligation subsisting between 
them. 

(2) There are Agreements which effect their purpose 
immediately upon the expression of intention ; but 
which differ from simple conveyance and gift in creating 
further outstanding obhgations between the parties, and 
sometimes in providing for the coming into existence of 
other obligations, and those not between the original 
parties to the agreement. 

Marriage, for instance, effects a change of status directly 
the consent of the parties is expressed before a competent 
authority ; at the same time it creates obligations 
between the parties which are incidental to the transaction 
and to the immediate objects of their expression of 
consent. 

So too a settlement of property in trust, for persons 
born and unborn, effects much more than the mere con- 
veyance of a legal estate to the trustee ; it imposes on 
him incidental obligations some of which may not come 
into existence for a long time ; it creates possibilities of 
obligation between him and persons who are not yet in 
existence. These obligations are the result of Agreement. 
Yet they are not Contract^ 

Or may (3) Savigny’s definition would include Agreements 
do^Bo* which, though intended to affect legal relations, fail to 
throuah (Jq so because they do not satisfy some requirement of 
flaw. the law of the country in which they are made, or are 
to be performed, or become the subject of litigation. 

It remains to ascertain the characteristic of Con- 
tract as distinguished from the forms of Agreement just 
described. 

Ati essential feature of Contract is a promise by one 
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party to another, or by two parties to one another, to do 
or forbear from doing certain specified acts. By a 
promise we mean an accepted offer as opposed to an offer 
of a ptomise, or, as Austin called it, a pollicitation. 

Ai\ offer must be distinguished from a statement of 
intention ; for an offer imports a willingness to be bound 
to the party to whom it is made. Thus, if A says to X 
‘ I mean to sell one of my sheep if I can get £5 for it,’ this 
is a mere statement which does not admit of being turned 
into an agreement : but if A says to X ‘ I will sell you 
whichever of my sheep you like to take for £5,’ we have 
an offer. 

A promise, again, must be distinguished from an offer 
of a promise. An offer of a promise becomes a promise by 
acceptance : until acceptance it may be withdrawn ; after 
acceptance its character is changed. If A says to X ‘ I 
will sell you my sheep for £5,’ and X says ‘ I will buy it 
for that sum,’ there is a promise by A to sell, a promise 
by X to buy, and a contract between the two. 

To make that sort of agreement which results in 
contract, there must be (i) an offer, (2) an acceptance of 
the offer, resulting in a promise, and (3) the law must 
attach a binding force to the promise, so as to invest it 
with the character of a legal obligation. Or we may say 
that such an agreement consists in an expression of 
intention by one or both of two parties, of expectation 
by one or both, wherein the law requires that the intention 
should be carried out according to the terms of its ex- 
pression and the expectation thereby fulfilled 

^ Sir T. Erskine Holland’s view is that the law does not require contracting 
parties to have a common intention but only to seem to have one» that the law 
‘must needs regard not the will itself, but the will as expressed.’ The 
difference between the two views may be shortly stated. The one holds that 
the law does not ask for * a union of wills ’ but only for the phenomena of 
such a union. The other is that the law does require the wills of the parties to 
be at one, but that when men present all the phenomena of agreement they 
are not allowed to say that they were not agreed. For all praotioal purposes 
the difference is immaterial. But, after all, it is the intention of the parties 
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Ck>ntract then differs from other forms of Agreement 
in having for its object the creation of an Obligation 
between the parties to the Agreement. 

§ 2. Obligation. 

Nature of Obligation is a legal bond whereby constraint is laid 
Obliga- ° ° j t ■> 

tion. upon a person or group of persons to act or forbear on 

obi'^^’i ^half of another person or group. 

a-4- Its characteristics seem to be these ; — 

A control i. It consists in a control exerciseable by one or both 

of two persons or groups over the conduct of the other. 

They are thus bound to one another by a tie which the 

Roman lawyers called vinculum juris, which lasts, or 

should last, until the objects of the control are satisfied, 

when their fulfilment effects a solutio dbligationis, an 

unfastening of the legal bond. That this unfastening may 

also take place in other ways than by fulfilment will be 

shown hereafter. 

neediug 2. Such a relation as has been described necessitates two 
parties, parties, and these must be definite. 

There must be two, for a man cannot be under an 
obligation to himself, or even to himself in conjunction 
with others. Where a man borrowed money from a fund 
^uiknerv. which he and others were jointly interested, and 
nnd'su^’ Covenanted to repay the money to the joint account, it 
Ken,'[i 9 ioj was held that he could not be sued upon his covenant. 

« • 5*9- « covenant to my mind is senseless,’ said Pollock, 
C. B., ‘ I do not know what is meant in point of law by 
a man paying himself.’ 

which the Courts endeavour to ascertain ; and it is their intention to agree 
which is regarded as a necessary inference from words or conduct of a certain 
sort. See pet Lord Watson in Stewart v, Kennedy, 13 App. Cas. 108, at 
p. 123; ‘The appellant contracted, as every person does who becomes 
a party to a written contract, to be bound in case of dispute by the interpreta- 
tion which a Court of Law may put upon the language of the instrument. 
The result of admitting any other principle would be that no contract in 
writing could be obligatory if the parties honestly attached in their own 
minds different meanings to any material stipulation.’ 
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And the persons must bo definite. A man cannot be 
oblijged or bound to the entire community : his liabilities 
to the political society of which he is a member are matter 
of public, or criminal, law. Nor can the whole community 
be under an obligation to him : the right on his pstrt 
correlative to his liabilities aforesaid would be a right in 
rem, would be in the nature of Property as opposed to 
Obligation. The word Obligation has been unfortunately, 
used in this sense by Austin and Bentham as including 
the general duty, which the law imposes on all, to respect 
such rights as the law sanctions. Whether the right is 
to personal freedom, security, or reputation, or to those 
more material objects which we commonly call Property, 
it imposes a corresponding duty on all to forbear from 
molesting the right. Such a right is a right in rem, and the 
infringement of such a right by an individual creates an 
obligation which binds him to make good to the injured 
party the loss sustained. Thus it is of the essence of 
Obligation that the liabilities which it imposes are 
imposed on definite persons, and are themselves definite : 
the rights which it creates are rights in personam. 

3. The liabilities of Obligation relate to definite acts 
or forbearances. The freedom of the person bound is 
limited only in reference to some particular act or series 
or class of acts. A general control over the conduct of 
another would affect his status as a free man, but Obliga- 
tion, as was said by Savigny, is to individual freedom what 
servitus is to dominium. One may work out the illustra- 
tion thus : I am owner of a field ; my proprietary rights 
are general and indefinite. My neighbour has a right of 
way over my field ; my rights are to that extent curtailed 
by his, but his rights are very definite and special. So 
with Obligation. My individual freedom is generally 
unlimited and indefinite. As with my field, so with 
myself ; I may do what I like with it so long as I do not 
infringe the rights of others. But if I contract to do 
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work lor ^ by a certain time and for a fixed reward, my 
general freedom is abridged by the special right of A to 
the performance by me of the stipulated work, and he 
too is in like manner obliged to receive the work and 
pay the reward. 

4. The matter of the obligation, the thing to be done 
or forborne, must possess, at least in the eye of the law, 
a pecuniary value, otherwise it would be hard to distin- 
guish legal from moral and social relations. Gratitude 
for a past kindness cannot be measured by any standard 
of value, nor can the annoyance or disappointment 
caused by the breach of a social engagement. Courts of 
law can only deal with matters to which the parties have 
attached an importance estimable by the standard of 
value current in the country in which they are. 

Obligation then is a control exerciseable by definite 
persons over definite persons for the purpose of definite 
acts or forbearances reducible to a money value. 

We may note here the various sources of Obligation : — 

1. Obligation may arise from Agreement. Here we 
find that form of Agreement which constitutes Contract. 
An offer is made by one, accepted by another, so that 
the same thing is, by mutual consent, intended by the 
one and expected by the other ; and the result of this 
agreement is a legal tie binding the parties to one another 
in respect of some future acts or forbearances. 

2. Obligation may arise from Delict or, as English law 
calls it, from Tort. This occurs where a primary right to 
forbearemce has been violated ; where, for instance, a right 
to property, to security, or to reputation has been violated 
by trespass, assault, or defamation. The wrongdoer is 
bound to the injured party to make good his breach of 
duty in such manner as is required by law. Such an 
obligation is not created by the free-will of the parties, 
but springs up immediately on the occurrence of the 
wrongful act. 
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3. Obligation may arise from Breach of Contract. 
Whjile A is under promise to X, he is under an obligation 
to perform his promise to X when performance becomes 
due. But if A breaks his promise, the right of X to 
performance has been violated, and, even if the contract 
is not discharged, a new obligation to make due satisfacy 
tion to X is imposed by law on A, precisely similar in 
kind to that which arises upon a delict or breach of 
a Duty K 

4. Obligation may arise from the judgment of a Court 
of competent jurisdiction ordering something to be done 
or forborne by one of two parties in respect of the other. 
It is an obligation of this character which is unfortunately 
styled a Contract of Record in English Law. The phrase 
is unfortunate because it suggests that the obligation 
springs from Agreement, whereas it is really imposed upon 
the parties ab extra. 

5. Obligation may arise from Quasi-Contract. This is 
a convenient term for a multifarious class of legal relations 
which possess this common feature, that without agree- 
ment, and without delict or breach of duty on either side, 
A has been compelled to pay or provide something for 
which X ought to have paid or made provision, or X has 
received something which A ought to receive. The law 
in such cases imposes a duty upon X to make good to A 
the advantage to which A is entitled ; and in some cases 
of this sort, which will be dealt with later, the practice 
of pleading in English Law has assumed a promise by 
X to A and so invested the relation with the semblance 
of contract. 

' Mr. Justice Holmes regards a contract as *the taking of a risk.’ He 
rigorously insists that a man must be held to contemplate the ultimate 
legal consequences of his conduct, and, in making a promise, to have in 
view not its performance but the payment of damages for its breach. 
But it is surely not desirable to push legal analysis so far as to disregard 
altogether the aspect in which men view their business transactions, 
and to treat contract as a wager in which performance is backed against 
damages. For Sir T. Erskine Holland’s view see p. 5, note. 
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Acte 6. Lastly, Obligation may spring from Agreement and 
f^^**°* yet be distinguishable from Contract. Of this sort are 
the Obligations incidental to such legal transactions as 
marriage or the creation of a trust. 

Contract. It is no doubt possible that contractual obligations 
may arise incidentally to an agreement which has for its 
direct object the transfer of property. In the case of 
a conveyance of land with covenants annexed, or the sale 
of a chattel with a warranty, the obligation hangs loosely 
to the conveyance or sale and is so easily distinguishable 
that one may deal with it as a Contract. In cases of 
Trust or Marriage the agreement is far-reaching in its 
objects, and the obligations incidental to it are either 
contingent or at any rate remote from its main purpose 
or immediate operation. 

In order, then, to keep clear of other forms of Agree- 
ment which may result in Obligation we should bear in 
mind that to create an obligation is the one object which 
the parties have in view when they enter into that form 
of Agreement which is called CorUract. 

Definition And SO we are now in a position to attempt a definition 
tract. " of Contract, or the result of the concurrence of Agreement 
and Obligation. Contract is an Agreement enforceable at 
law, made between two or more persons, by which rights are 
acquired by one or more to acts or forbearances on the part 
of the other or others. 



PART II 

THE FORMATION OF CONTRACT 


CHAPTER TI 

Elements of a Valid Contract 

We have now to ascertain how contracts are made. 
A part of the definition of contract is that it is an agree- 
ment ’enforceable at law : it follows therefore that we 
must try to analyse the elements of a contract such as 
the law of England will hold to be binding between the 
parties to it. 

We look in the first instance for : — 

1. A distinct communication by the parties to one 
another of their intention ; in other words, Offer and 
Acceptance. 

2. The presence of certain evidence, required by law, 
of the intention of the parties to affect their legal relations. 
This evidence is either (a) Form, or ip) Consideration. 

If (i) and (2) are satisfied we have a contract which, 
primd facie, will hold, or at any rate we have the 
outward appearance of a contract ; and yet some neces- 
sary elements of validity may be wanting. Such are : — 

3. The Capacity of the parties to make a valid contract. 

4. The Genuineness of the consent expressed in Offer 
and Acceptance. 

5. The Legality of the objects which the contract pro- 
poses to effect. 

Where all these elements co-exist, there is a valid 
Contract : where one is absent the Contract may be 
unenforceable, that is, valid but incapable of proof : or 
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voidable, that is, capable of being afiSrmed or rejected at 
the option of one of the parties ; or the transaction may 
be void, that is destitute of legal effect, so that there is 
no contract in existence at all. It is, no doubt, tecTinically 
inaccurate to say that the Contract is void, when we mean 
that there is no Contract at all, but it is a convenient form 
of expression. 

It may be useful to the student at this point, and before 
considering in detail the various elements of validity in 
Contract, to take note of some rules of procedure, and 
some features of terminology which if not understood and 
kept in view may cause him difficulty and confusion of 
mind. 

In working out the law of Contract mainly with the aid 
of decided cases it is important to know so much of pro- 
cedure as win inform us what it is that the parties are 
asking or resisting. Under the same conditions of fact 
a suitor may succeed if he asks for the remedy appropriate 
to his case, or fail if he seeks one that is not appropriate. 

A plaintiff in an action on a contract may ask for one of 
five things : — 

Damages, or compensation for the non-performance of 
the contract : 

Specific performance, or an order that the contract shall 
be carried into effect by the defendant according to 
its terms : 

Injunction, or the restraint of an actual or contemplated 
breach of contract : 

Cancellation, or the setting aside of the contract : 

Rectification, or the alteration of the terms of the con- 
tract so as to express the true intention of the 
parties 

^ A plaintiff may also ask for a Declaration from the Court as to the true 
terms of e contract or his rights under it. This can scarcely be described as 
a ‘ remedy/ though the ascertainment of his rights with the assistance of 
the Court may enable him the more effectively to enforce his remedy there- 
after, if the need should arise. 
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The first of these is the remedy formerly obtainable in 
the Common Law Courts ; the other remedies could only 
be obtained in the Court of Chancery as administering 
Equity.* The Chancery Court did not give damages^, 
but dii;pcted that certain things should be done or for- 
borne, whereby the rights of the parties were adjusted. 
The Judicature Acts now enable the High Court of 
Justice, the Court of Appeal, and every Judge of those 
Courts, to give effect indifferently to all equitable, as well 
as to all legal, rights and remedies. 

Nevertheless the remedy formerly given by the Common 
Law Courts only is not only different in kind from the 
remedies formerly given in the Court of Chancery, but is 
administered on different principles. 

If A has made a valid contract with B, he is entitled 
as of right to damages from B if J5 breaks the contract — 
the measure of damages is a topic to be dealt with hereafter 
— but it does not follow that he can get a decree for the 
specific performance of the contract, or an injunction to 
restrain B from doing such acts as would amount to its 
violation. An equitable remedy can never be claimed as 
of right. 

Equitable remedies are limited partly by their nature, 
partly by the principles under which they have always 
been administered in Chancery. 

The remedy by specific performance is necessarily 
limited in application to cases in which a Court can 
enforce its directions. Engagements for personal service 
illustrate the class of cases in which it would be neither 
possible nor desirable for 'a Court to compel parties to 
a performance of their contract ; and where the contract 
is such that a Court will not grant a decree for specific 
performance it will not, as a rule, grant an injunction 
restraining from breach. 
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The principles on which equitable remedies are given 
. impose a further limit to their application. Their history 
shows that they were special interventions of the king’s 
grace, where the Common Law Courts were imable to do 
complete justice. They are therefore supplemental and 
discretionary ; they cannot be claimed as of right. The 
suitor must show that he cannot otherwise obtain a 
remedy appropriate to his case, and also that he is 
a worthy recipient of the favour which he seeks. 

Hence we find that where damages afford an adequate 
remedy, Courts of equity will not intervene, a rule which 
is constantly exemplified in cases where specific perfor- 
mance is asked for, and the suitor is told that damages 
will give him all the compensation which he needs. And 
again we find that the application of equitable remedies is 
affected by the maxim, ‘ he who seeks equity must do 
equity.’ One who asks to have his contract rectified or 
cancelled, on the ground that he has been the victim of 
mistake, fraud, or sharp practice (which is not technically 
the same as fraud), must show that his dealings through- 
out the transaction have been straightforward in every 
respect. 

This rule applies to all equitable remedies, and should 
not be forgotten by the student. He will do well to 
inform himself, at the outset of a case, of the remedies 
which the parties seek ; for a part^' to a suit may lose 
his case, not because he has no claim of right, but because 
he has sought the wrong remedy. 

There are certain terms to which the attention of the 
student must be called, because they are of constant 
use in the law of contract, because they are not infre- 
quently used with insufficient precision, and because 
they signify very real differences in the rights arising out 
of contract. 

The terms are void, voidable, and unenforceable. 

A void contract is one which is destitute of legal effect. 
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Strictly speaking, ‘ void contract ’ is a contradiction in 
terms ; for the words describe a state of things in which, 
despite the intention of the parties, no contract has been 
made. 'Yet the expression, though faulty, is a com- 
pendious way of putting a case in which there has been 
the outward semblance without the reality of contract. 

A voidable contract is one which one of the parties may 
affirm or reject at his option. 

An unenforceable contract is one which is good in 
substance, though, by reason of some technical defect, 
one or both of the parties cannot sue upon it. Such a 
contract is sometimes called an agreement of imperfect 
obligation. 

A void contract may be void on the face of it, or proof Contract 
may be required to show that it is void. Where offer 
and acceptance do not correspond in terms, or where the 
object of agreement is the commission of a crime, the 
transaction is plainly void. Where a contract is made 
under certain conditions of mistake or where an infant 
makes a promise which the Legislature has declared, in 
the case of infancy, to be void, it is necessary to prove 
in the one case the fact of mistake, in the other ’the fact 
of infancy. In default of such proof, such a transaction, 
good upon the face of it, and not shown to possess any 
legal flaw, would be enforced by the Courts. 

But this does not alter the natme of the transaction, as 
will be seen when we compare that which is void, and 
that which is voidable. 

When a contract is shown to be void it can create no 
legal rights. It is a nullity. But a voidable contract is Voidable, 
a contract with a flaw of which one of the parties may, if 
he please, take advantage. If he chooses to afiirm the 
contract, or if he fails to use his right of avoidance within 
a reasonable time so that the position of the parties becomes 
altered, or if he take a benefit under the contract, or if 
third parties acquire rights under it, he will be bound by it. 
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An illustration will show the essential difference between 
what is void and what is voidable. 

Lin"iuy' (^) -^ goods to X, being led to think that is F : 
Ij^pp* X sells the goods to M. The transaction between A and 
X is void, and M acquires no right to the goods. 

(2) A sells goods to X, being led by the fraud of X to 
think that the market is falling. Before A has discovered 
4Q.B.D.394. fraud or has acted on the discovery, X resells the 
goods to M, who is innocent of the fraud and gives value 
for the goods. As the transaction between A and X is 
voidable and not void, M acquires a good title to the 
goods, and A is left to his remedy against X by the 
action for Deceit, an action ex delicto. 

In the first of these cases the nullity of the contract 
prevents any right arising under it at all when the mistake 
is proved. In the second there is a contract, and one 
capable of creating rights, and the person defrauded has 
a right to affirm or avoid, limited as above described. 
Unon. The difference between what is voidable and what is 
forceabie. unei^forceable is mainly a difference between substance 
and procedure. A contract may be good, but incapable 
of proof owing to want of written form, or failure to affix 
a revenue stamp. Writing in the first case, a stamp in the 
last, may satisfy the requirements of law and render the con- 
tract enforceable, but it is never at any time in the power 
of either party to avoid the transaction.- The contract 
is unimpeachable, only it cannot be proved in Court. 
Confn- This much will suffice to guide the student as to the 
meaning of these terms, but he must be prepared to find 
•ogy. their distinction obscured by laxity in the uses of the 
word ‘ void.’ 

Not only is the term ‘ void contract ’ in itself technically 
inaccurate, but a contract is sometimes said to be void, 
not because it was destitute of legal effect from its com- 
mencement, but because it has been fully performed, and 
so has ceased to have legal operation. It would be 
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more proper to describe such a contract a>s * dis- 
charged.* 

There may also be cases in which in certain circum- 
stances** void ’ must be practically construed as ‘ voidable.’ 

A contract or a statute may declare that in a specified 
event a transaction shall be ‘ void * or ‘ null and void ’ ; 
but a party whose own wrongful act or default has brought 
about the avoidance of the transaction is never per- 
mitted to allege its invalidity and so take advantage of 
his own wrong. The operation of this rule in effect gives Maiin$ v. 
the innocent party an option whether he will or will not 
insist on the provision in the contract or statute that the 
transaction shall be void ; and it is therefore for practical ^ 
purposes equally true to say that the transaction is void dMAteibi, 
as against the party in default or voidable at the option a?^?i 
of the other. 


MOS 


c 



CHAPTER III 

Offer and Acceptance 


A CoNTEACT consists in an actionable promise or pro- 
mises. Every such promise involves two parties, a 
promisor and a promisee, and an expression of common 
intention and of expectation as to the act or forbearance 
promised.. So on the threshold of our subject we must 
bring the parties together, and must ask. How is this 
expectation created which the law will not allow to be 
disappointed 7 This part of our subject may be set forth 
briefly in the rules which govern Offer and Acceptance. 

§ 1. Every contract springs from the AccepUmce of an Offer. 

Every expression a common intention arrived at by 
mMt two or more parties is ultimately reducible to question 
and answer. In speculative matters this would take 
oq^noe ^orm, ‘ Do you think so and so ? * ‘I do.’ For the 
purpose of creating obligations it may be represented as, 
‘ Will you do so and so ? ’ ‘I will.’ If A and X agree 
that A shall purchase from X a property worth £50,000, 
we can trace the process to a moment at which X says to 
A, ‘ Will you give me £50,000 for my property ? ’ and 
A replies, ‘ I will.’ If A takes a sixpenny book from 
X’s book-stall, or puts a penny into X*b automatic sweet 
machine, the transaction is reducible to the same elements. 
X in displaying his wares says in act though not in word, 
‘ Will you buy my goods at my price 7 ’ And A, taking 
the book with JC’s cognizance, or inserting his penny on 
JSl’s tacit invitation, says in act, ‘ I will.’ So the law is 
comm.iik.i. laid down by Blackstone : ‘ If I take up wares from a 

c. 5a * 

tradesman without any agreement of price, the law con- 
cludes that I contracted to pay their real value.’ 
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There may be difficulty in the uniform application of 
this rule. Sir F. Pollock suggests cases to which it may Contract., 

ed. Q. p. 7. 

hot readily apply — ^the signature of a prepared agreement 
— ^the acceptance by two parties of terms suggested by 
a third. But in efEect his instances are reducible to 

41 

question and answer in an elliptical form. If A and X 
are discussing the terms of a bargain, and eventually accept 
a suggestion made by M, there must be a moment when 
, 4 , or JSC, says or intimates to the other, ‘ I will accept if 
you will K’ It is unwise, as Sir F. Pollock truly says, 
to push analysis too far : but on the other hand it is 
a pity to give up a good working principle because its 
application is sometimes difficult. 

As a promise involves something to be done or forborne 
it follows that to make a contract, or voluntary obligation, 
this expression of a common intention must arise from an 
offer made by one party to another who accepts the offer 
made, with the result that one or both are bound by 
a promise or obligatory expression of intention. 

The process of offer and acceptance may take place in 
any one of four ways. 

1. In the offer to make a promise or to accept a promise How offer 

made, followed in either case by simple assent : this, in ceptanU 
English law, applies only in the case of contracts under seal . bo 

DlftdO* 

2. In the offer of an act for a promise ; as if a man 
offers goods or services which when accepted bind the 
acceptor to reward him for them. 

3. In the offer of a promise for an act ; as when a man 
offers a reward for the doing of a certain thing, which being 
done he is bound to make good his promise to the doer. 

4. In the offer of a promise for a promise ; in which 
case, when the offer is accepted by the giving of the pro- 
mise, the contract consists in outstanding obligations on 
both sides. 

‘ The case of Clarke v. Dmraven iiutanoed by Sir F. Pollock will be [1897] 
diaonaied later : see p. 54. It eoggeeta diffioultiee of a different oharaoter. A. c. 
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It appears then that offer may assume three forms, the 
offer to make a promise, the offer to assent to a promise, 
and the offer of an act. Acceptance may likewise assume 
three forms, simple assent, the giving of a promise, or the 
doing of an act. 

But the foregoing modes of offer and acceptance need 
explanation. 

lUustra- I- The first is, in English law, applicable only to such 
tions. contrawsts as are made under seal ; for no promise, not 
under seal, is binding unless the promisor obtains some- 
thing from the promisee in return for his promise. This 
htfra, something, which may be an act, a forbearance, or a 
pp.g6<!/«fy. jg called Consideration. 

The offer may take the form, ‘ I will promise you £50 if 
you will aiccept it,’ or ‘ I will aocept £50 if you will promise 
it to me.’ In either case the promise must be made under 
seal if it is to bind the promisor. 

Townson v. In the first case assent is needed to turn the offer of 

Tickell, . . - 1 # 

s B. h. Aid. a promise into a contract : for a man cannot be forced 
to accept a benefit. 

In the second case acceptance takes the form of a promise 
to which assent has been secured by the terms of the offer. 

2. Services or goods are offered which no one expects to 
get for nothing. A man cleans my windows, blacks my 
boots, sends goods to my house, unasked ; an act is 
offered for a promise ; and one who is willing to accept 
these services or goods promises by his acceptance to pay 
their cost. But the circumstances must be such as to 
indicate a real acceptance of the offer ; for I cannot be 

Infra, compelled to accept services against my will, nor to pay 
** for the blacking of boots which I have no choice but to 

wear, merely because an enterprising tradesman insists 
on blacking them. 

3. A man who loses his dog offers by advertisement 
a reward of £5 to any one who will bring the dog safe 
home ; he offers a promise for an act ; and when X, 
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knowing of the offer, brings the dog safe iiome the act is 
done and the promise becomes binding. 

4. A offers X to pay him a certain sum on a future day 
if X will promise to perform certain services for him before 
that day. When X makes the promise asked for he accepts 
^he promise offered, and both parties are bound, the one to 
do the work, the other to allow him to doit and to pay for it. 

It will be observed that cases (2) and (3) differ from (4) in 
an important respect. In (2) and (3) the contract does not 
come into existence until one party to it has done all that 
he can be required to do. It is performance on one side 
which makes obligatory the promise of the other ; the 
outstanding obligation is all on one side. In (4) each party 
is bound to some act or forbearance which, at the time 
of entering into the contract, is future : there is an out- 
standing obligation on each side. 

In case (i) the promisee alone is benefited : in cases (2) 
and (3) the promisor and promisee alike take benefit, but 
the promise does not come into existence until the 
promisor has obtained all that he is to get under the con- 
tract : in case (4) the benefits contemplated by the parties 
are expressed in their mutual promises. We may, if we 
please, call ( i) , (2) , (3) , unilateral, and (4) a bilateral contract . 

Where, as in cases (2) and (3), it is the doing of the act 
which concludes the contract, then the act so done is 
called an ‘ executed ^ (i.e. present) consideration * for the 

^ The words ‘ executed ’ and ‘ executory ’ are used in three different 
senses in relation to Contract, according to the substantive with which the 
adjective is joined. 

‘ Executed consideration ’ as opposed to ‘ executory * means present as 
opposed to fviure, an act as opposed to a promise, 

* Executed contract ’ means a contract performed wholly on one side, 
while an ‘ executory contract ’ is one which is either wholly unperformed or 
in which there remains something to be done on both sides. 

‘ Executed contract of sale ’ means a bargain and sale which has passed 
the property in the thing sold, while ‘ executory contracts of sale ’ are 
contracts as opposed to conveyances, and create rights in personam to 
a fulfilment of their terms instead of rights in rem to an enjoyment of the 
property passed. 


Difference 
between 
contracts 
on exe* 
cuted and 
executory 
considera- 
tions. 


Leake, ed. 7. 

p. 6. 

Wrke, B.. 
in Foster v. 
Dawber, 

6 Rxch. 851 . 


Chalmers’ 
Sale of 
Goods Act, 
ed. 9. p 8. 
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promise. Where a promise is given for a promise, each 
forming the consideration for the other, such a considera- 
tion is said to be ‘ executory ’ or future. 

§ 2. An Offer or its Acceptance or both may he mad^ either 
by words or by conduct. 

The description which has been given of the possible 
forms of offer and acceptance shows that conduct may take 
the place of written or spoken words, in offer, in acceptance, 
or in both. A contract so made is sometimes called a 
tacit contract ; the intention of the parties is a matter 
of inference from their conduct, and the inference is more 
or less easily drawn according to the circumstances of the 
case. 

Offer and If A allows X to work for him under such circumstances 
anco^by reasonable man would suppose that X meant to 

conduct. (Jo the work for nothing, A will be liable to pay for it. 

doing of the work is the offer, the permission to do 
it, or the acquiescence in its being done constitutes the 
acceptance. 

A common illustration is afforded by the sending of 
goods, and their use or consumption by the person to 
whom they are sent. The sending is the offer, the use or 
Hartv, consumption is the acceptance, importing a promise to 
M. K w. 87. pay the price. 

A ordered of X a publication which was to be completed 
in twenty-four monthly numbers. He received eight and 
then refused to receive more. No action could be brought 
upon the original contract because it was a contract not 
to be performed within the year, and there was no 
Infra, memorandum in writing which (as will be seen later) 
PP..79. in such cases to satisfy the Statute of Frauds ; 

but it was held that, although A could not be sued on his 
Mavor v. promiso to take twenty-four numbers, there was an offer 
and acceptance of each of the eight numbers received, 
and a promise to pay for them thereby created. 
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The offer may be made in words or writing and ac- Aooe^t- 
cepted by conduct. If A ask X to work for him for hire, to^uoi. 
or to do work for which payment would obviously be 
expected, X may accept by doing the work. 

But ye must note that, in order to make a contract, 
there must be a definite request for the work to be done, 
and not a mere inquiry as to whether, or no, X would be 
willing to do the work. 

And further, if A has prescribed a method of acceptance, Mcivcr v. 
or if the character of the contract makes it reasonable that 
acceptance should be signified by words or writing, then 
conduct alone will not suffice. 

The ordinary case of an offer of reward for services or 
for information has been already refened to. A less 
familiar illustration is afforded by offers to grant property 
by deed or to dispose of it by 'will in favour of a man or 
woman in consideration of his or her marriage. Such an Hanmictb- 

^ leyv.deBicl, 

offer would become binding on the marriage of the 
person to whom the offer was made, whether it was 
made by a third party, or was a part of the terms on which 
two persons agree to many. 

Sometimes the inference from conduct is not so clear, 
but the conduct of the parties may be inexplicable on any 
other ground than that they intended to contract. In 
the case of Grears v. Hunter, X’s father was indebted to 19 g. b. n. 

S45* 

A, and X gave to A a promissory note for the amount 
due with interest payable half-yearly at five per cent. 

A thereupon forbore to sue the father for his debt. The 
father died, and A sued X on the note. Was there 
evidence to connect the making of the note ■with the 
forbearance to sue ? In other words, did X offer the note 
in consideration of a forbearance to sue ? 

‘ It was argued,’ said Lord Esher, M. E., ‘ that the request to forbear 
must be express. But it seems to me that whether the request is 
express or is to be inferred from oiroumstances is a mere question of 
evidence. If a request is to be implied from circumstances it is the 
same as though there was an express request.’ 


Synge v. 
Synge, 
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The Court of Appeal held that the jury were entitled 
to infer a contract in which X made himself responsible 
for the debt if A would give time to the debtor. 


§ 3 . An offer is made when, and not until, it is communicated 
to the offeree. 

Offer This rule is not the truism that it appears, 
oomm^i- (®) ^ offers a promise for an act. A does the act in 
cated. ignorance of the offer. Can he claim performance of the 
promise when he becomes aware of its existence ? 

4B.&A.6ai. The only English authority on this point is Williams v. 
Carwardine, where a reward was offered for such informa- 
tion as might lead to the discovery of a murder, and the 
plaintiff gave information ‘ believing she had not long 
Fortuitous to live, and to ease her conscience.’ Afterwards she 
recovered, and sued for the reward. It was held that she 
effectual entitled to it. Her claim was not contested on the 


4 B.& A.621. 


ground that she was ignorant of the offer, but because 
the reward offered was not the motive of her act. The 


report is silent as to her knowledge of the offer, but in 
[i89>i>q.b. a reference to this case Hawkins, J. (in a note to his 

489) n. 2. 

judgment in Garlill v. Carbolic Smoke Ball Co.), said that 
he assumed that ‘ the offer had been brought to the know- 
ledge of the plaintiff before the information was given.’ 
38N.Y.J48- An American case — Fitch v. Snedaher — ^is directly in 
point. It is there laid down that a reward cannot be 
claimed by one who did not know that it had been offered. 
The decision seems undoubtedly correct in principle. 
One who does an act for which a reward has been offered. 


in ignorance of the offer cannot say either that there 
was a consensus of wills between him and the offeror, or 


that his conduct was affected by the promise offered. 
On no view of contract could he set up a right of action 

^ The authority of the State Courts on this point is not uniform. See 
Ruling Cases, yol. yi. p. 138, American notes, and oases there dted. 

4L.t.594. CHbhons v. Proctor is the only English case which runs counter to the 
proposition aboye laid down, but it seems clear, as Sir F. Pollock says 
(ed. 9. p. 23), that it cannot be law as reported. 
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(6) A does work for X without th6 request or know- 
ledge of X. Can he sue for the value of his work ? 

* A man cannot be forced to accept and pay for that 
which • he has had no opportunity of rejecting. In 
such pircumstances acquiescence cannot be presumed 
from silence. Where the offer is not communicated to SUenoo 
the party to whom it is intended to be made, there is no 
opportunity of rejection ; hence there is no presumption 
of acquiescence. 

Taylor was engaged to command Laird’s ship ; Ke • 
threw up his command in the course of the expedition, 
but helped to work the vessel home, and then claimed 
reward for services thus rendered. It was held that he where 
could not recover. Evidence ‘ of a recognition or accept- oommn^- 
ance of services may be sufficient to show an implied ®**®*^‘ 
contract to pay for them, if at the time the defendant had 
power to refuse or accept the services.’ Here the defendant 
never had the option of accepting or refusing the services 
while they were being rendered ; and he repudiated them Ty forv. 
when he became aware of them. The plaintiff’s offer, 
being uncommunicated, did not admit of acceptance 
and could give him no rights against the party to whom 
it was addressed. 

(c) Where an offer consists of various terms, some of Offer with 
which do not appear on the face of it, to what extent 
is an acceptor bound by terms of which he was not 
aware ? 

Railway companies, for instance, make continuous offers 
to carry or to take care of goods on certain conditions. 

The traveller who takes a ticket for a journey, or for 
luggage left at a cloak-room, accepts an offer containing 
many terms. A very prudent man with abundance of 
leisure would perhaps inquire into the terms before taking 
a ticket. Of the mass of mankind some know that there 
are conditions and assume that they are fair, while the 
rest do not think about the matter. The general 
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General rule,^ settled after the question had presented itself to the 
Court in many forms, is that if a man accepts a docu- 
ment which purports to contain the terms of an offer, all 
the terms have been communicated to him, though he 
may not choose to inform himself of their tenor on even 
tioM^ of their eastence. The exceptions to this rule, apart 
from such a wilful mis-statement of conditions as would 
amount to fraud, fall under two heads. 

Offer The offer may contain on its face the terms of a complete 

contract, and then the acceptor will not be bound by any 
other terms intended to be included in it. 

L.P.JH L. a. case -vfm Henderson V. Stevenson. The plaintiff 

ScApp 470. ^ 

purchased of the defendant Company a ticket by steamer 
from Dublin to Whitehaven. On the face of the ticket 
were these words only, ‘ Dublin to Whitehaven ’ ; on the 
back was an intimation that the Company incurred no 
liability for loss, injury, or delay to the passenger or his 
luggage. The vessel was wrecked by the fault of the 
Company’s servants and the plaintiff’s luggage lost. 
The House of Lords decided that the Company was 
liable to make good the loss, since the plaintiff could 
not be held to have assented to a term ‘ which he has 
not seen, of wliich he knows nothing, and which is not in 
any way ostensibly connected with that which is printed 
or written upon the face of the contract presented to 
him.’ 

Notice Or again, the plaintiff may assert that he was not 
properly made cognizant of the other terms alleged to 
oiont. form part of the contract, and therefore cannot be taken 
to have assented to them. 

a c. p. D. Parker v. South Eastern Bailway Company was a case 
of deposit of luggage in a cloak-room on terms contained 

^ The conditions under which the liability of a Bailway Company 
in respect of the carriage of goods can be limited, under the Bail- 
way and Caial Traffic Act, 1854, are a matter too special to be discussed 
here. 



Chap. III. § 3 


OFFER AND ACCEPTANCE 


27 


in a ticket. The conditions limiting the liability of the 
Company were printed on the back of the ticket and were 
indicated by the words ‘ See back ’ on the face of the 
ticket. ’ The plaintiff, while he admitted a knowledge that 
there was- writing on the ticket, denied all knowledge 
that the writing contained conditions. The Court of 
Appeal held that he was bound by the conditions if a jury 
was of opinion that the ticket amounted to a reasonable 
notice of their existence. 

Richardson v. Roumtree illustrates the provinces of a c. 
Court and jury in these matters. A passenger sued for 
injuries sustained by the negligence of a steamship 
company ; the company had limited its liability by 
a clause on the ticket which was printed in small type 
and further obscured by words stamped across it in red 
ink. Three questions, following those in Parker^s case, 
were left to the jury : (i) did the plaintiff know that there 
was writing or printing on the ticket ? (2) did she know 
that the viaiting or printing on the ticket contained 
conditions relating to the terms of the contract of car- 
riage ? (3) did the defendants do what was reasonably 
sufficient to give the plaintiff notice of the conditions ? 

The first question was answered in the affirmative, the 
other two in the negative ; and the House of Lords, 
being of opinion that the correct questions had been put 
and that there was evidence on which the jury could 
properly find as they did, held that judgment was 
rightly entered for the plaintiff. 

There is one exception to the inoperative character of 
an uncommunicated offer ; this is the case of an offer nature of 
under seal. Yet the party making such an offer cannot 
be said to be bound by contract, for tliis can arise only 
where an offer is accepted. He would seem to have 
made an offer which he cannot withdraw : and so the /«/>•«, p 4'- 
matter is best dealt with under the head of the revocation 
of offers. 
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§ 4. Acceptance must he communicated hy words or Conduct. 

Acceptance means communicated acceptance. What 
amounts to communication, and how far it is necessary 
that communication should reach the offeror, are inatters 
to be dealt with presently. It is enough to say here 
that acceptance must be something more than a mere 
mental assent. 

In an old case it was argued that where the produce 
of a field was offered to a man at a certain price if he was 
pleased with it on inspection, the property passed when 
he had seen and approved of the subject of the sale. But 
Brian, C. J., said : — 

‘ It seems to me the plea is not good without showing that he had 
certified the other of his pleasure ; for it is trite learning that the 
thought of man is not triable, for the devil himself knows not the 
thought of man ; but if you had agreed that if the bargain pleased 
then you should have signified it to such an one, then I grant you 
need not have done more, for it is matter of fact.’ 

This dictum was quoted with approval by Lord Black- 
burn in the House of Lords in support of the rule that 
a contract is fornjed when the acceptor has done some- 
thing to signify his intention to accept, not when he has 
made up his mind to do to. 

Two cases show that mental or uncommunicated con- 
sent does not amount to acceptance ; and this is so even 
where the offeror has said that such a mode of acceptance 
will suffice. 

Felthouse offered by letter to buy his nephew’s horse 
for £30 I5«., adding, ‘ If I hear no more about him I shall 
consider the horse is mine at £30 155.’ No answer was 
returned to this letter, but the nephew told Bindley, an 
auctioneer, to keep the horse out of a sale of his farm 
stock, as it was sold to his uncle Felthouse. Bindley 
sold the horse by mistake, and Felthouse sued lum for 
wrongful dealing with his property. The Court held 
that as the nephew had never signified to Felthouse his 
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acceptance of the oflEer, there was no contract of sale, and 
that the horse did not belong to Felthouse at the time 
of the auctioneer’s dealings with it 

In PotveU V. Lee the plaintiff was a candidate for the 
head-mastership of a school, and the board of managers, 
with whom the appointment lay, passed a resolution 
selecting him for the post. One of the managers, acting* 
in his individual capacity, informed the plaintiff of what 
had occurred, but he received no other intimation. 
Subsequently, the resolution was rescinded and the Court 
held that in the absence of an authorized communication 
from the whole body of managers there was no completed 
contract. 

§ 5. Acceptance is communicated when it is made in a manner 
prescribed or indicated by the offeror. 

Contract is formed by the acceptance of an offer. When 
the offer is accepted it becomes a promise : till it is 
accepted neither party is bound, and the offer may be 
revoked by due notice of revocation to the party to whom 
it was made. Acceptance is necessarily irrevocable, for 
it is acceptance that binds the parties. 

An offer is accepted when the acceptance is communi- 
cated, and we have seen that this means more than a tacit 
formation of intention. There must be some overt act 
or speech to give evidence of that intention. But there 
is this marked difference between communication of Offer 
and comm uni cat ion of Acc eptance, that whereas an offer 
is not held to be communicated until it is brought to 
the knowledge of the offeree, acceptance may in certain 
circumstances be held to be communicated though it has 
not come to the knowledge of the offeror : and a contract 
is thereby made. 

^ A curious case in which the Legislature has expressly provided for the 
creation of contractual relations without communication of acceptance, 
is to be found in s. 14 (3) of the National Insurance Act, 1918. 


99 L. T.a84. 
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Kequiaites In such cases two things are necessary. There must 
niMtSonl'* be an express or implied intimation from the offeror that 
a particular mode of acceptance will suffice. And some 
overt act must be done or words spoken by the offeree 
which are evidence of an intention to accept, an<? which 
conform to the mode of acceptance indicated by the 
offeror. 

The law on this subject was thus stated by Bowen, L. J., 
rnftv, p.57. in the Carbolic Smoke Ball case : — 

[1893] I Q.B. ‘ One cannot doubt that, as an ordinary rule of law, an acceptance 
of an offer made ought to be notiffed to the person who made the 
offer, in order that the two minds may come together. Unless this 
is so, the two minds may be apart, and there is not that consensus 
which is necessary according to the rules of English law — ^I say 
nothing about the laws of other countries — to make a contract. But 
there is this clear gloss to be made upon that doctrine, that as notifica- 
tion of acceptance is required for the benefit of the person who makes 
the offer, the person who makes the offer may dispense with tiotice 
to himself if he thinks it desirable to do so : and I suppose there can 
be no doubt that where a person in an offer made by him to another 
person expressly or impliedly intimates a particular mode of acceptance 
as sufficient to make the bargain binding, it is only necessary for the 
other person to whom such offer is made to follow the indicated mode 
of acceptance ; and if the person making the offer expressly or im- 
pliedly intimates in his offer that it will be sufficient to act on the 
proposal without communicating acceptance of it to himself, per- 
formance of the condition is a sufficient acceptance, without noti- 
fication.’ 

From this statement of the law we may draw the 
following conclusions. 

depend The offeror may indicate a mode in which acceptance 
of should be communicated, and he will then be bound by 
a communication so made, whether it reaches him or 
not : or the offeror may invite performance without 
communication of acceptance, and it will then be sufficient 
for the purpose of binding him that the offeree should 
' act on the proposal.’ 

In either case we start with the general principle that 
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acceptance must be communicated to the offeror, and we 
must then look to the terms and the nature of the offer, 
and ascertain whether the offeror has committed himself 
to a particular mode of acceptance, or has invited 
the (ifferee to act on the proposal and accept by 
performance. 

We will take the latter class of cases first. It is some- Offer of 
times impossible for the offeree to express his acceptance j^r 
otherwise than by performance of his part of the contract. 

This is specially true of what are called general offers, 
offers made to unascertained persons, wherein perform- 
ance is expressly or impliedly indicated as a mode of persona 
aceeptance. An offer of reward for the supply of informa- 
tion br for the recovery of a lost article does not contem- 
plate an intimation from every person who sees the offer 
that he intends to search for the information or for the 
article : he may have already found or become possessed 
of the thing required, and can do no more than send it 
on to the offeror. 

But when a specified individual receives an offer toanindi- 
capable of acceptance by performance we need to consider 
more carefully the nature and terms of the offer, and 
whether they entitle the offeree to dispense with notiee 
of acceptance. 

If A tells X by letter that he will receive and pay for 
certain goods if X will send them to him, such an offer p ^ " 
may be accepted by sending the goods. But if A tells X 
that he is prepared to guarantee advances made by X to 
Jlf, notice of acceptance is required. In such a case 
where X without notice to A advanced money to M and «M.&s.si7- 
afterwards charged A upon M’s default, it was held 
that X should have notified his acceptanee to A, and 
that for want of auch notification no contract had been 
made. 

When we pass from offers of a promise for an act to 
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offers of a promise for a promise, that is, from offers 
capable of being accepted by performance to offers which 
require for their acceptance an expression of intention 
to accept, we need no longer consider whether the offeror 
asks for any notification at all, but must -ask how iar he 
has bound himself as to the mode in which the acceptance 
should be communicated. If he requires, or suggests, a 
mode of acceptance which proves, as a means of com- 
munication, to be nugatory or insufficient, he does so 
at his own risk. 

We obtain a good illustration of this rule in the case 
of contracts made by post. We may assume that an 
offer made by post invites an answer by post unless the 
intention should be otherwise definitely expressed. ‘ The 
post office is the ordinary mode of communication, and 
every person who gives any one the right to communicate 
with him, gives the right to communicate in an ordinary 
manner.’ 

The first thing to bear in mind is that an offer made to 
one who is not in immediate communication with the 
offeror remains open and available for acceptance until 
the lapse of such a time as is prescribed by the offeror, 
or is reasonable as regards the natiu'e of the transaction. 
During this time the offer is a continuing offer and may 
be turned into a contract by acceptance. This is clearly 
laid down in Adams v. Lindsdl. lindsell offered to sell 
wool to Adams by letter dated 2nd Sept. 1817, ‘ receiving 
yom answer in course of post.’ An answer might have 
been received on the 5th if the letter had been properly 
directed ; but it was misdirected and did not reach 
Adams till the 5th, and his acceptance, posted on the 
same day, was not received by lindsell till the 9th. On- 
the 8th, that is, before the acceptance had arrived, 
lindsell sold the wool to others. Adams sued for a 
breach of the contract made by the letters of offer and 
acceptance, and it was argued on behalf of Lindsell that 
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there was no contract between the parties till the letter 
of acceptance was actually received. But the Court 
said : — 

‘ If that were so, no contract could ever be completed by the post. 
For if the defendants were not bound by their ofier when accepted 
by the ^aintiffs until the answer was received, then the plaintiffs 
ought not to be bound till after they had received the notification 
that the defendants had received their answer and assented to it. 
And so it might go on ad infinitum. The defendants must be con- 
sidered in law as making, during every instant of the time their letter 
was travelling, the same identical ofier to the plaintiffs ; and then 
the contract is concluded by the acceptance of it by the latter.’ 

Adams v. lAndsdl establishes two points, first that the 
offer remains open for acceptance during a time prescribed 
by the offeror or reasonable imder the circumstances ; 
and secondly, that an acceptance in the mode indicated 
by the offeror concludes the contract. 

The Comrts showed some hesitation in applying this 
rule to cases where the letter of acceptance has been 
lost or delayed in transmission, and though the law is 
now settled in accordance with the principle set forth at 
the head of this section, it is worth noting the stages by 
which the result has been reached. 

Dunlop V. Higgins was a case in whicli a letter of 
acceptance was delayed in the post, and the offeror 
repudiated the contract when the acceptance arrived. 
Lord Cottenham, delivering the judgment of the House 
of Lords, laid down a general rule : — 

‘ If the.party aoceptiug the offer puts his letter into the post on the 
correct day, has he not done everything that he was bound to do ? 
How can he be responsible for that over which he has no control ? ’ 

This language covers the case of a letter lost in the 
post, and this was what happened in Colson's case, but 
the Barons of the Exchequer were not prepared to follow 
to its results the reasoning of the Lords in the previous 
case. Colson applied for an allotment of shares ; an allot- 
ment letter was posted and never reached him : later 
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a duplicate letter was sent to him which he refused to 
treat as an acceptance, and the Court of Exchequer held 
that he was not bound, considering that in Dunlop v. 
Higgins the letter was not lost and that the case before 
them was not governed by any authority, 
j,. R. 7 ch. Harris' case was one in which a letter of acceptance was 
posted a few hours earlier than a letter containing a 
revocation of the offer. It was held that the contract 
was completed, beyond possibility of revocation, when 
the letter of acceptance was posted. But James and 
Hellish, L.JJ., were careful to reserve their opinion as 
to the case of a lost letter of acceptance. 

4EXD116. The matter came to a final decision in Hotisehold 
Fire Insurance Co. v. Qrant. An offer was made to take 
shares in circumstances indicating that the answer was 
to come by post : it was accepted by letter, the letter 
never reached the offeror, but the Court of Appeal held 
that he was nevertheless liable as a shareholder : 

‘ As soon as the letter of acceptance is delivered to the post office 
the contract is made as complete and final and absolutely binding 
as if the acceptor had put his letter into the hands of a messenger 
sent by the offeror himself as his agent to deliver the offer and receive 
the acceptance,’ 

These last words are one way of stating the reason for 
throwing on the offeror rather than the acceptor the risk 
of an acceptance going wrong. The offeror may indicate 
or require a mode in which acceptance should be signified, 
and the post office may be regarded as his agent to receive 
the acceptance, or it may be regarded as the ordinary 
channel of communication. This is the view expressed 
(189*1 a Ch. in the later case of Henthom v. Fraser. A written offer, 

27^ 

delivered by hand, was accepted by post ; it was held that 
the contract was concluded from the moment of such 
acceptance, and Lord Herschell said : — 

‘ I should prefer to state the rule thus : where the oircumstanoee 
are such that, according to the ordinary usages of mankind, the post 
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might be used as a means of oommunicating the aoceptauoe of an 
offer, the acceptance is complete as soon as it is posted.’ 

* But the cases of contracts made by post are merely an 
illustration of the general rule that the offeror takes the 
risk as to the effectiveness of communication if the 

ft 

acceptance is made in a manner indicated by the offeror 
as suflScient. It would be hard on the acceptor if, having 
done all that was required of him, he lost the benefit of 
a contract because the offeror had chosen an ineffectual 
mode of communication. 

Suppose that X sends an offer to A by messenger across 
a lake with a request that A if he accepts will at a certain 
hour fire a gun or light a fire. Why should A suffer if 
a storm render the gun inaudible, or a fog intercept the 
light of the fire ? If X sends an offer to A by messenger 
with a request for a written answer by bearer — ^is it A’n 
fault if the letter of acceptance is stolen from the bearer’s 
pocket ? 

But there is no lack of authority to show that if an 
acceptance is not made in the manner indicated by the 
offeror it is not communicated. Hebb applied to the 
agent of a company for shares ; the directors allotted 
shares to him, but sent the allotment letter to their own 
agent for transmission to Hebb. Before the agent 
delivered the letter Hebb withdrew his offer. It was 
held that ‘ if Mr. Hebb had authorized the agent of the 
company to accept the allotment on his behalf there 
would have been a binding contract, but he gave no such 
authority.’ Communication by the directors to their 
own agent was no communication to Hebb. Consequently 
he was entitled to withdraw his offer. 

Again, X offered by post to take an allotment of shares 
in the London and Northern Bank. A letter of allotment 
was made out, and given to a postman to post. The 
postman had no business to receive letters for the post 
outside his ordinary duty of collection. He did not post 
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the letter until, as was proved by the postmark, a revoca- 
tion of Jl’s offer had reached the bank, and the revocation 
was held to be good. Delivery into the hands of the 
postman was not the same as posting a letter, and so was 
not a communication of acceptance. 

The rule that a contract is made when the acceptance 
is communicated involves as a result the further rule 
that a contract is made where the acceptance is communi- 
cated. This may .be of importance when we inquire, as 
is sometimes necessary, what is the law which governs 
the validity of the contract or the procedure by which 
it may be enforced. 

In Cowan v. O'Connor a contract was made by two tele- 
grams — one of offer and one of acceptance. The amount 
at issue made it necessary that the whole cause of action 
should arise within the jurisdiction of the C!ourt (the 
Mayor’s Court in the City of London) in which the action 
was to be tried. The telegram of acceptance had been 
sent from the City, and the Court held that the contract 
was there made, and that consequently the whole cause 
of action arose within the jurisdiction of the Mayor’s 
Court. 

So too in the case of a contract made between parties 
some of whom were resident in England and some abroad, 
the contract was held to have been made in the country 
in which the signature of the last necessary party was 
affixed. 

There is a result following from the foregoing decisions 
which has been the subject of criticism. Acceptance con- 
cludes the contract ; so if acceptance takes place when 
a letter is put into the post office, a telegram revoking the 
acceptance would be inoperative, though it reached the 
offeror before the letter. It is not easy to see how 
the English courts could now decide otherwise. Nor is 
it easy to see that any hardship need arise from the law 
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as it stands. The offeree need not accept at all : or he 
may send a qualified acceptance, ‘ 1 accept unless you get 
a revocation from me by telegram before this reaches 
you ’ : ‘ or he may telegraph a request for more time to 
consider. If he chooses to send an unconditional accept* 
ance there is no reason why he should have an opportunity 
of changing his mind which he would not have enjoyed 
if the contract had been made inter praesentes. 


§ G. Offer creates no legal rights until acceptance, but may 
lapse or be revoked. 

Acceptance is to Offer what a lighted match is to 
a train of gimpowder. It produces something which 
cannot be recalled or undone. But the powder may 
have lain till it has become damp, or the man who laid 
the train may remove it before the match is applied. So 
an offer may lapse for want of acceptance, or be revoked 
before acceptance. 


Lapse. 

(a) The death of either party before acceptance causes 
an offer to lapse. An acceptance commimicated to the 
representatives of the offeror cannot bind them. Nor can 
the representatives of a deceased offeree accept the offer 
on behalf of his estate. An order for goods does not give 
rise to a claim for goods sold and delivered until the goods 
are delivered, and if the offeror (purchaser) die before 
delivery no action will lie against the personal represen- 
tatives of the deceased by reason of a subsequent delivery. 

(b) It has been shown that acceptance is communicated 
if made in a manner prescribed or indicated by the offeror. 

If the co mmuni cation of the offer does no more than 
suggest a mode of acceptance, it would seem that the 
offeree would not be bound to this mode so long as he 
used one which did not cause delay, and which brought 
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the acceptance to the knowledge of the offeror. A depar- 
ture from the usual or the suggested method of communi- 
cation would probably throw on the offeree the burden 
of ensuring a notiffcation of his acceptance. Subject to 
this an offer made by post might be accepted by telegram, 
or by messenger sent by train. 

But if a mode of acceptance is prescribed and the 
offeree departs from this, it is open to the offeror to treat 
the acceptance as a nullity. 

Eliason offered to buy flour of Henshaw, requesting 
that an answer should be sent by the wagon which brought 
the offer. Henshaw sent a letter of acceptance by mail, 
thinking that this would reach Eliason more speedily. He 
was wrong, and the Supreme Court of the United States 
held that Eliason was entitled to refuse to purchase. 

‘ It is an undeniable principle of the law of contract, that an ofier 
of a bargain by one person to another imposes no obligation upon the 
former, until it is accepted by the latter according to the terms in 
which the offer was made. Any qualification of or departure from 
these terms invalidates the offer unless the same be agreed to by the 
person who made it.’ 

(c) Sometimes the parties flx a time within which an 
offer is to remain open ; more often it is left to a Court of 
law, in the event of litigation, to say what is a reasonable 
time within which an offer may be accepted. Instances 
. of a prescribed time are readily supplied. ‘ This offer to 
. be left open till Eriday, 9 a.m. 12th June,’ allows the 
offeror to revoke, or the offeree to accept the offer, if 
unrevoked, at any time up to the date named, after which 
the offer would lapse. 

An offer to supply goods of a certain sort at a certain 
. price for a ye&r from the present date — an offer to guaran- 
tee the pa3rment of any bills discounted for a third party 
for a year from the present date — are offers which may 
be tinned into contracts by the giving of an order in the 
one case, the discount of bills in the other. Such offers 



Chap. m. § 6 


OFFER AND ACCEPTANCE 


3U 


may be revoked at any time, except as regards orders 
already given or bills already discounted, a,nd they will 
in any event lapse at the end of a year from the date of 
offer. 

A promise to keep an offer open would need considera* 
tion to make it binding and would only become so if the 
party making the offer were to get some benefit by keeping 
it open. The offeree in such a case is said to ‘ purchase an 
option ’ : that is, the offeror, in consideration usually of 
a money payment, binds himself not to revoke his offer 
during a stated period. In this case the offeror by his 
promise precludes himself from exercising his right to 
revoke the offer ; but where he receives no consideration 
for keeping the offer open, he says in effect, ‘ You may 
accept within such and such a time, unless in the mean- 
time I have revoked the offer.’ 

An instance of an offer lapsing by the efflux of a reason- 
able time is supplied by the case of the Raimgat 6 Hotel Oo. 
V. Mont^ore. Montefiore offered by letter dated the 
28th of June to purchase shares in the Company. No 
answer was made to him until the 23rd of November, when 
he was informed that shares were allotted to him. He 
refused to accept them, and it was held that his offer 
had lapsed by reason of the delay of the Company in 
notifying their acceptance. 

Revocation. 

(1) An offer may be revoked at any time before 
acceptance. 

(2) An offer is made irrevocable by acceptance. 

(i) The first of these statements is illustrated by the 
case of Qfford v. Davies. Messrs. Davies made a written 
offer to the plaintiff that, if the plaintiff would discount 
bills for another firm, they (Messrs. Davies) would guaran- 
tee the payment of such bills to the extent of £600 during 
a period of twelve calendar months. 
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Some bills were discoimted by Offord, and duly paid, 
but before the twelve months had expired Messrs. Davies, 
the guarantors, revoked their offer and announced that 
they would guarantee no more bills. Offord continued 
to discotmt bills, some of which were not paid, and then 
sued Messrs. Davies on the guarantee. It was held that 
the revocation was a good defence to the action. The 
alleged guarantee was an offer, extending over a year, 
of promises for acts, of guarantees for discounts. Each 
discount turned the offer into a promise, pro tanto, but 
the entire offer could at any time be revoked except as 
regards discounts made before notice of revocation 

(2) The second statement is illustrated by the Great 
Northern Bailtoay Company v. Witham, a transaction of 
the same character. The Company advertised for tenders 
for the supply of such iron articles as they might require 
between ist November 1871 and 31st October 1872. 
Witham sent in a tender to supply the articles required 
on certain terms in such quantities as the Company ‘ might 
order from time to time ’, and his tender was accepted by 
the Company. Orders were given and executed for some 
time on the terms of the tender, but after a while Witham 
refused to execute orders. The Company sued him for 
non-performance of an order already given and he was 
held liable. 

It is important to note the exact relations of the 
parties. The Company by advertisement invited all 
dealers in iron to make tenders, that is, to state the terms 
of the offers which they were prepared to make. The 
tender of Witham stated the terms of an offer which might 
be accepted at any time, or any number of times in the 

^ It should be noticed that in the judgment in Offord v. Davks, and also 
to a less extent in the Ore<U Northern Railway Company v. Withamp the word 
‘ promke * is used where ‘ offer of promise * is clearly meant. A revocable 
promise is unknown to our law. A promise may be void, voidable, or 
unenforceable from defects in the formation of the contract, or it may 
be discharged by some subsequent event, but a promise, whether action- 
able or not, is not revocable at the pleasure of the promisor. 
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ensuing twelve months. The acceptance of the tender 
did not make a contract, but was merely an intimation 
by the Company that they regarded Witham’s tender as 
an offer which on their part they were willing as a matter of 
busineiis to.accept, as and when they required the articles 
to be supplied. The Company were not bound to order 
any iron : and, though this point was left open by the 
Court, it is conceived that Witham might, at any time 
before an order was given, have revoked his offer by notice 
to the Company (unless for good consideration, such as 
a promise by the Company to purchase iron from no one 
else, he had bound himself not to do so for the whole twelve 
months) : but each order given was an acceptance of 
Witham’s standing offer, and bound him to supply so 
much iron as ihe order comprised. An order given after 
31st October 1872 would have been an acceptance after 
the prescribed time, and inoperative 

An exception to this general rule as to the revocability of Offer 
an offer must be made in the case of an offer under seal. It 
is said that this cannot be revoked : and that even though ®**’^*' 
it is not communicated to the offeree it remains open for 
his acceptance when he becomes aware of its existence. 

There is no doubt that a g rant under sea l is binding on 
the grantor and those who claim under him, though it uoed 

Oftrnons 

has never been communicated to the grantee, if the deed Knight, 5 
has been duly ‘ delivered ’ ® : and it would seem that an Maccdo V. 

^ Stroud, 91 

obligation created by deed is on the same footing. The p. c. 
promisor is bound, but the promisee need not take 

‘ In this class of case much turns on the forms of invitation, tender, 
and acceptance, actually adopted by the parties, and for that reason the 
decisionB of the Courts upon them apx>ear sometimes difficult to reconcile : 
see for example Ford v. Newth^ [ipoi] 1 K, B. 690 ; R, v. Demers, [1900] 

A.C. 103. The subject will be found discussed in the judgment of Atkin, J., 
in Percivcd v, London County Council (1918) 87 L. J. K, B. 677, where 
the legal relations which may arise from the acceptance bf a tender are 
classided. 

* * Delivery ’of a deed does not necessarily involve the handing of it over 
to the other party to the contract; infra, p. 69. 
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advantage of the promise unless he choose ; he may 
repudiate it, and it then lapses. 

Baker'f ‘ ^ obligation [L e. a bond] to B and deliver it to G, this is 

caie, Coke, the deed of A presently. But if O offers it to B, then B may refuse 
Re^ III. pait, and thereby the obligation will lose its force.! 

The situation in such a case is anomalous. It is in 
fact irreconcileable with the modem analysis of Contract 
as meaning an expression by at least two persons of 
a common intention whereby expectations are created in 
the mind of one or both. 

A promise under seal is factum, a thing done beyond 
recall ; and the promisor is in the position of one who 
has made an offer which he cannot withdraw, or a con- 
ditional promise depending for its operation on the assent 
of the promisee 
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It remains to state that Bevocation, as distinguished 
from Lapse, if it is to be operative, must be communicated. 
In the case of Acceptance we have seen that it is com- 
municated, and the contract made, if the offeree does by 
way of acceptance that which the offeror has directly or 
indirectly indicated as sufficient. The posting of a letter, 
the doing of an act, may constitute an acceptance and 
make a contract. The question at once arises. Can 
revocation be communicated in the same way, by the 
posting of a letter of revocation, by the sale of an article 
offered for purchase ? 

The answer must be (subject to the consideration of 
two cases referred to hereafter), that revocation of an 
offer is not commimicated unless brought to the know- 
ledge of the offeree. The rule of law on this subject 
was settled in Byme v. Van Tienhoven. The defendant, 
writing from Cardiff on October ist, made an offer to the 
plaintiff in New York asking for a reply by cable. The 


L. R. t i In Xenoa v> Wickham, often cited as authority lor the irrerooability of 

H. L. 396. under seal, there was in faot a contract already concluded between 

the parties. 



CJhap. III. § 6 OFFER AND ACCEPTANCE 


43 


plaintiff received the offer on the iith, and at once 
accepted in the manner requested. On the 8 th the 
defendant had posted a letter revoking the offer. 

The questions which Lindley, J., considered to be 
raised Were two. (i) Has a revocation any effect until 
commxmicated ? (2) Does the posting of a letter of 

revocation amoxmt to a communication to the person to 
whom the letter is sent ? 

He held (i) that a revocation was inoperative imtil 
communicated, (2) that the withdrawal of an offer was not 
communicated by the mere posting of a letter ; and that 
therefore an acceptance made by post is not affected by 
the fact that a letter of revocation is on its way. He 
pointed out the inconvenience which would result from 
any other conclusion : — 

‘ If the defendant’s oontention were to prevail no person, who 
had received an offer by post and had accepted it, would know his 
position until he had waited such time as to be quite sure that a letter 
withdrawing the offer had not been posted before his acceptance of 
it. It appears to me that both legal principle and practical con- 
venience require that a person who has accepted an offer not known 
to him to have been revoked, shall be in a position safely to act upon 
the footing that the offer and acceptance constitute a contract binding 
on both parties.’ 

The case of Henthorn v. Fraser, decided in the Court of insg:^j * 

a/. 

Appeal, extends this rule to the case of a written offer 
delivered by hand and accepted by post. Lord Herschell 
there said : — 

‘ The grounds on which it has been held that the acceptance of an 
offer is complete when it is posted, have I think no application to 
the revocation or modification of an offer. These can be no more 
effectual than the offer itself unless brought to the mind of the person 
to whom the offer is made.’ 


The same principle is illustrated by Curtice v. City of 
London and Midland Bank. Payment of a cheque was 
countermanded by a telegram, which, possibly by the 
negligence of the bank’s servants, was not brought to the 
notice of the manager until after the cheque was paid ; it 
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was held that the telegram was inoperative to count^mand 
payment. 

C<w«con- There are two oases which have been thought to 
suggest that when the offer is an offer to sell property it 
may be revoked merely by the sale of the property to 
a third person, and without communication to the offeree. 
This view may be dismissed, but the cases raise other 
points of interest. 

jT R 653. In Cook V. Oxley the defendant offered to sell specific 
goods to the plaintiff on certain terms and to keep the 
offer open until 4 o’clock that day. Cook averred that 
he did agree within the time allowed, but that Oxley 
failed to. deliver. The Court held that a promise to keep 
the offer open till 4 o’clock was not binding for want of 
consideration, and that — 

‘ The promise can only be supported on the ground of a new contract 
made at 4 o’clock ; but there is no pretence for that. It has been 
argued that this must be taken to be a complete sale from the time 
the condition was complied with ; but it was not complied with, for 
it is not stated that the defendant did agree at 4 o’clock to the terms 
of the sale, or even that the goods were kept till that time.* 

These last words suggest that, in the view of the Court, 
Oxley was not only free to revoke his offer at any time 
before acceptance, but free to revoke it by a mere sale of 
the goods without notice. 

But if the report of this case is carefully examined it will 
be seen that while the pleader stated a good cause of 
action, the arguments of counsel for the plaintiff took 
a different and an untenable ground. The plaintiff’s 
declaration sets forth clearly enough an offer turned into 
a contract by acceptance at 4 p.m. But the argument 
addressed to the Comrt set up a conditional sale of the 
property if Cook chose to declare himself a buyer before 
4 o’clock : so that Oxley was bound to sell if required, but 
Cook was not bound to buy. The Court held that the 
alleged promise to keep the goods till 4 p.m. was nvdum 
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pactum, and the case is merely authority for saying that 
such a promise is not binding •without consideration. The 
question of the sufficiency of the revocation "was never 
raised. 

The other case is Dickinson v. Dodds, a suit for specific 
performance of a contract under the follcwing circum- 
stances. On the loth of June, 1874, Dodds gave to 
Dickinson a memorandum in -writing as foUo-ws : — 
‘ I hereby agree to sell to Mr. €reorge Dickinson the whole 
of the dwelling-houses, garden groimd, stabling and out- 
buildings thereto belonging situated at Croft, belonging 
to me, for the sum of £800. As -witness my hand this 
loth day of June, 1874. 

£800. {Signed) John Dodds. 

PS. This offer to be left over until Friday, 9 o’clock a.m. 
J. D. (the twelfth) 12th June, 1874. 

(Signed) J. Dodds.’ 

On the nth of June he sold the property to another 
person -without notice to Dickinson, As a matter of fact 
Dickinson was informed of the sale, though not by any 
one acting under the authority of Dodds. He gave 
notice, after the sale but before g o’clock on the 12th, 
that he accepted the offer to sell, and sued for specific 
performance of what he alleged to be a contract. 

The Court of Appeal held that there was no contract. 
James, L. J., after stating that the promise to keep the 
offer open could not be binding, and that at any moment 
before a complete acceptance of the offer one party was 
as free as the other, went on to say : — 

* It is said that the only mode in which Dodds could assert that 
freedom was by actually and distinctly saying to Dickinson, “ now 
I withdraw my offer.” I apprehend that there is neither principle nor 
authority for the proposition that there must be an actual and express 
-withdrawal of the offer, or what is called a retractation. It must to 
constitute a contract appear that the two minds were one at the 
same moment of time, that is, that there was an offer continuing up 
to the moment of acceptance. If there was not such a continuing 
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offer, then the aocoptanoe comes to nothing. Of course it may well 
be that the one man is bound in some way or other to let the other 
man know that his mind with regard to the offer has been changed ; 
but in this case, beyond all question, the plaintiff knew that Dodds 
was no longer mind^ to sell the property to him as plainly and clearly 
as if Dodds had told him in so many words, “ I withdraw the offer.” ’ 

If and so far as the above language was intended to 
suggest that a revocation in fact of an offer without 
the knowledge of the offeree would avail against an 
acceptance by the offeree within the prescribed time, it 
must no doubt be regarded as overruled by subsequent 
decisions. But the language of the learned judges in 
Dickinson v. Dodds may well be open to the construction 
that they treated the question as to the offeree’s know- 
ledge of the revocation as wholly one of fact and were 
satisfied in the case before them that he knew well 
enough, when ho accepted, that the offer had already been 
withdrawn. 

But can we hold that knowledge of the offeror’s inten- 
tion to revoke, from whatever source it reaches the 
offeree, is good notice of revocation ? If this is correct 
the inconvenience might be grave. Suppose a merchant 
to receive an offer of a consignment of goods from a distant 
correspondent, with liberty to reserve his answer for some 
days. Meantime an unauthorized person tells him that 
the offeror has sold or promised the goods to another. 
What is he to do ? His informant may be right, and then, 
if he accepts, his acceptance would be worthless. Or his 
informant may be a gossip or mischief-maker, and if on 
such authority he refrains from accepting he may lose 
a good bargain. 

Such is the real and only difficulty created by Dickinson 
V. Dodds. The case is no authority for the validity of an 
uncommunicated revocation : but it does raise a question 
as to the effect of an unauthorized notice of revocation 
upon the rights of the offeree. The answer appears to be 
that it is open to an offeror, who has revoked an offer 
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without direct communicatioa to the offeree, to show that 
the offeree knew, from a trustworthy source, that the 
offer was withdrawn. The Court woidd thus decide every 
such case on the facts presented ; and that this is the true 
explanation of Dickinson v. Dodds is borne out by the 
later decision in Garttvright v. Hoogstoel, where the facts l t 
were almost exactly similar, and which seems to be the 
only other case in which the point has come up for 
consideration. 

We now come to two sets of rules relating to the serious 
and definite character with which Offer and Acceptance 
must be invested if they are to create legal relations. 

§ 7. The offer must be intended to crmte, and capable of 
creating, legal relations. 

In order that an offer may be made binding by accept- Offer must 
ance, it must be made in contemplation of legal conse- tended to 
quences ; a mere statement of intention made in the 
course of conversation will not constitute a binding reLtions, 
promise, though acted upon by the party to whom it was 
made. In an old case, the defendant said, in conversation weeks v. 
with the plaintiff, that he would give £ioo to him who 
married his daughter with his consent. Plaintiff married 
defendant’s daughter with his consent, and afterwards 
brought an action on the alleged pr omise. It was held 
that it is not reason that the defendant ‘ should be bound 
by general words spoken to excite suitors.’ 

A stronger illustration is supplied by a modern case. Farina v. 

A father writing to the plaintiff who was about to marry [^1^] 'i ch. 

33 ** 

his daughter used these \(^ords : ‘ She will have a share 
of what I leave after the death of her mother.’ This was 
held by Cozens-Hardy, J., not to be an offer capable of 
being turned into a promise on marriage taking place, 
but a mere statement of an intention by the father to give 
the daughter something at his death. 
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On a like footing stand engagements of pleasvire, or 
agreements which from their nature do not admit of being 
regarded as business transactions. We cannot in all 
cases decline to regard such engagements as contracts 
on the ground that they are not reducible to a, money 
value. The acceptance of an invitation to dinner or to 
play in a cricket match, of an ofier by a husband to a wife 
to pay a certain sum each week as a household allowance, 
forms an agreement in which the parties may incur 
expense in the fulfilment of their mutual promises. The 
damages resulting from breach might be ascertainable, 
but the Courts would probably hold that, as no legal 
consequences were contemplated by the parties, no action 
would lie, 

Atkin, L.J , ‘ [These agreements] are not sued upon, not because the parties 

v! ]^}four reluctant to enforce their legal rights when the agreement is broken, 
^ 9^1 * ^ but because the parties, in the inception of the arrangement, never 
579. ' ' intended that they should be sued upon. Agreements such as these 
are outside the realm of contract altogether. . • . The parties themselves 
are advocates, judges, Courts, shenS’s officer and reporter. In respect 
of these promises each house is a domain into which the King’s writ does 
not seek to run, and to which his officers do not seek to be admitted/ 

and c^- Aiid an offer must be capable of affecting legal relations. 

creating The parties must make their own contract : the Courts 

them. construct one for them out of terms which are 

indefinite or illusory. A bought a horse from X and 

Guthing V. promised that ‘ if the horse was lucky to him he would 

3 Ad. give £5 more or the buying of another horse ’ : it was 
2^2 

held that such a promise was too loose and vague to be 
considered in a court of law. 

Davies v. A Covenanted with X to retire wholly from the practice 
ch.D.359. of a trade ‘ so far as the law allows ’ : it was held that 
the parties must fix the limit of their covenant and not 
leave their agreement to be framed for them by the 
Court. 

A made a contract with X and promised that if ‘ satis- 
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fied with you as a customer ’ he * would favourably 
consider ’ an application for a renewal of the contract : 
it was held that there was nothing in these words to 
create a legal obligation. 

A communicated with X by telegraphic code, and 
owing to a mistaken economy of words the parties differed 
in the construction of the contract. Here the party 
relying on the contract must fail, for the Court will not 
determine a question which the parties should not have 
left in doubt. 

§ 8. Acceptance mtist be absolute, and must correspond 
with the terms of the offer. 

If a contract is to be made, the intention of the offeree to 
accept must be expressed without leaving room for doubt 
as to the fact of acceptance, or as to the correspondence 
of the terms of acceptance with those of the offer. 

The forms of difficulty which arise in determining 
whether or no an acceptance is conclusive, may be said 
to be three. The alleged acceptance (i) may be a refusal 
and counter-offer, or a mere statement of fact relating 
to the proposed transaction : (a) may be an acceptance 
with some addition or variation of terms : (3) may be an 
acceptance of a general character, to be limited and defined 
by subsequent arrangement of terms. 

(i) In the case of Hyde v. Wrench, A offered to sell 
a farm to X for £1,000. X said he would give £950. 
A refused, and X then said he would give £1,000, and, 
when A declined to adhere to his original offer, tried to 
obtain specific performance of the alleged contract. The 
Court, however, held that an offer to buy at £950 in 
response to an offer to sell for £1,000 was a refusal foUowed 
by a counter-offer. 

An offer once refused is dead and cannot be accepted un- 
less renewed ; but an inquiry as to whether the offeror will 
modify his terms does not necessarily amount to a refusal. 
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fi893]A. c. The case of Harvey v. Facey, decided by the Judicial 
Statement Committee, was not one of counter-offer, but of a state- 
aMwer to price which the intending acceptor chose to 

ofifer. treat as an offer. X telegraphed to A ‘ Will you sell us 
Bumper Hall Pen ? Telegraph lowest cash price^ answer 
paid,’ A replied by telegram ‘ Lowest price for Bumper 
Hall Pen £900.’ X telegraphed ‘We agree to buy 
Bumper Hall Pen for £900 asked by you.’ 

On this correspondence X alleged that a contract had 
been made for the sale of Bumper Hall Pen at the price 
stated by A to be the lowest that he would take. It was 
held that no contract had been made, that A in stating 
the lowest price which he would take was not accepting 
an offer but supplying information, that the third of the 
telegrams set out above was an offer by X — ^not the less 
so because he called it an acceptance — and that this offer 
had never been accepted by A. 

(2) The acceptance of an offer may introduce terms not 
comprised in the offer, and in such cases no contract is 
made, for the offeree in effect refuses the offer and makes 
a counter-offer of his own. 

[1894] ]Ch. In the case of Jones v, Daniel, A offered £1,450 for a 
New tenns property belonging to X. In accepting the offer X en- 
aocep^ closed with the letter of acceptance a contract for signa- 
ance. ture by A. This document contained various terms as 
to payment of deposit, date of completion, and require- 
ment of title which had never been suggested in the offer. 
The Court held that there was no contract ; that it would 
be equally unfair to hold A to the terms of acceptance, 
and X to those of the offer. 

16 Q. B. D. The case of Canning v. Farqukat is decided substantially, 

737 

though not so obviously, on the same ground. A pro- 
posal for life insurance was made by Canning to the 
defendant company, and was accepted at a premium 
fixed in their answer, subject to a proviso that ‘ no 
assurance can take place until the first premium is paid.’ 
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Before the premium was paid and the policy prepared 
Canning suffered a serious injury, and the company 
consequently refused to accept a tender of the premium 
and to issue the policy. 

It was held that the company’s acceptance of the 
proposal was really a counter-offer, and that the change 
in the risk which occurred between this counter-offer and 
the acceptance made by tender of the premium entitled 
the company to refuse to issue the policy. 

(3) In cases where offer or acceptance is couched in 
general terms, but reference is made to a contract in 
which the intentions of the parties may be more precisely 
stated, it is important to note whether the terms of such 
a contract were in existence, and known to the parties, 
or whether they were merely in contemplation. In the 
former case the offer and acceptance are made subject 
to, and inclusive of, the fuller conditions and terms : in 
the latter case the acceptance is too general to constitute 
a contract. 

A verbal offer was made to purchase land, the offeror 
was told that the land must be purchased under certain 
printed conditions, and the offer, which was still con- 
tinued, was accepted ‘ subject to the conditions and par- 
ticulars printed on the plan.’ As these were contemplated 
in the offer a completed contract was thus constituted. 

An offer was made to buy land, and ‘ if offer accepted, 
to pay deposit and sign contraet on the auction par- 
ticulars ’ ; this was accepted, ‘ subject to contract as 
agreed.’ The acceptance clearly embodied the terms 
of the contract mentioned in the offer, and constituted 
a complete contract. 

On the other hand where an offer to sell property was 
accepted ‘ subject to the terms of a contract being 
arranged ’ between the solicitors of. the parties, no 
contract was made. The acceptance was not, in fact, 
more than an expression of willingness to treat. 
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Winnv.Bali, *It comes therefore to this, that where you have a proposal or agree- 
32. ment made in writing expressed to be subject to a contract being pre- 

pared, it means what it says ; it is subject to and dependent upon 
a formal contract being prepared. When it is not expressly stated to be 
subject to a formal contract, it becomes a question of construction 
whether the parties intended that the terms agreed on should pierely be 
put into form, or whether they should be subject to a new agreement, 
the terms of which are not expressed in detail.’ 


Questions There are eases which at first sight may appear to be 
deuM. cases of doubt or difference in the acceptance of an offer, 
but really turn out to involve only questions of the 
admissibility of evidence or the interpretation of 
terms. 

Such are cases in which the parties have made 
a written agreement, depending for its coming into 
effect on a verbal condition or stipulation. Pym o. 
(, E. & B. Campbell and Pattle v. Hornibrook are instances of 
I cii. contracts, apparently complete, held in abeyance until 
a verbal condition is fulfilled ; and this verbal condition 
is admitted in evidence as forming part of the written 
contract. 

or of inter- Such too are cases in which a contract has to be made 
pretation. correspondence involving lengthy negotiations. 

The parties discuss terms, approach and recede from an 
agreement ; offers are made and met by the suggestion 
of fresh- terms ; finally there is a difference ; and one of 
the parties asserts that a contract has been made, and 
the other that matters have never gone beyond a discus- 
sion of terms. 


Hussey v. 

Horne 

Pavne, 

4 App. Ca 
5 * 1 . 

Bellamy v. 
Debenbam, 

4 gCh. d; 


Peny V. 

SufiEields, 
[1916J 3 Ch 

187, 191. 


Where such a correspondence appears to result, at 
any moment of its course, in a definite offer arid accept- 
ance, it is necessary to ask whether this offer and accept- 
ance includes aU the terms imder discussion. For where 
the parties have come to terms a subsequent revival of 
negotiations may amount to a rescission on one side, 
and consequent breach, but does not alter the fact that 


a contract has been made. 
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In the case of an alternative offer by letter to let the 
whole of an estate, called Minydon, or to sell a poi*tion, 
tlie terms of each offer being stated, an acceptance 
couched in the terms, ‘ I accept your offer of Minydon on 
the tei^ns named therein,’ was held to be an acceptance 
of the offer to let, the two letters making a complete 
contract. 

But these cases turn rather on the meaning to be 
given to the words of the parties, than on rules of law. 

§ 9. An offer need not be made to an ascertained person, but 

no contract can arise until it lias been accepted by an 

ascertained person. 

The proposition is best understood by an illustration. 

The offer, by way of advertisement, of a reward for 
the rendering of certain services, addressed to the public 
at large, becomes a contract to pay the reward so soon as 
an individual accepts the offer by rendering the services, 
but not before. 

To hold that any contractual obligation exists before 
the services are rendered, would amount to saying that 
a man may be bound by contract to an indefinite and 
unascertained body of persons, or, as it has been expressed, 
that a man may have a contract with the whole world. 
This view has never been seriously entertained in English 
law ^ ; the promise is regarded as being made, not to the 
many who might accept the offer, but to the person or 
persons by whom it is accepted. 

The contract may assume a form not so simple. Where 
competitors are invited to enter for a race, subject to 
certain conditions, by a committee or other agency, each 
competitor who enters his name thereby offers, to such 

^ The view of Savigny that an obligation arises at once from an offer 
of this sort, but that performance of the condition can only create a debt 
of honour, seems to the English lawyer neither logical nor equitable. By 
' obligation ’ an English lawyer means a legal obligation, an obligation that 
the law will enforce. 


Lever v. 
Koffler, 
[1901] I Cli. 
M3 


An offer 
may be 
made to all 
the world ; 
but be- 
comes a 
promise 
only when 
it is 

accepted 
by one. 


Sav , Obi. 
sect. 61. 



64 


FORMATION OP CONTRACT 


Part II 


other persons as may also compete, an undertaking to 
abide by the conditions under which the race is run. 
The o£Eer is made through an agent or a committee to* 
uncertain persons who define themselves by entry under 
conditions which are binding on all. Such was thje con- 
tract made in the case of the ‘ Satanita’ Clarke v. 
•w- , Dunraven : and such is the case of a lottery where each 

[1'^”]°"’ ^ number of persons unknown to one another 

a ch 154 places money in the hands of a stakeholder on the terms 
that the whole sum is to be paid to one of them on a given 
conclusion of an event uncertain at the time. 

Difficul- Such offers suggest more practical difficulties, 
ties. susceptible of acceptance bj’^ 

a number of persons. 

When it is a conditional offer of reward to any person 
who does a specified act, the number of persons who may 
do the act and satisfy the condition does not appear to 
affect the validity of the offer. 

But where there is an offer of reward for the supply of 
a specified piece of information the offeror clearly does 
not mean to pay many times over for the same thing. So 
information has been collected and contributed 
by various persons the question arises, Which of these has 
accepted the offer ? 

4 M. & w In Lancaster v. Walsh it was held that he who gave the 

earliest information was entitled to the reward. 

What is (2) Where a constable has given information for which 
ancM^ reward has been offered, it may be asked whether he has 
done more than in the ordinary course of duty ho is 
II A. & E bound to do. It would seem from the case of England v. 
Davidson, where a policeman not only gave information 
but collected evidence, and was thereupon held entitled 
to the reward, that unless a police constable does some- 
thing more than the ordinary course of duty would require, 
he cannot claim a reward. 

But there are more serious difficulties. 
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(3) Is knowledge of the existence of an offer essential 
to its acceptance, or can it be accepted by an accidental 
compliance with its terms ? 

Williams v. Cartvardine is authority for saying that the 
motive* of compliance is immaterial ; it does not seem to 
be authority for saying that knowledge of the offer is 
immaterial. 

In Fitch V. Snedaker it is laid down with clear and 
convincing argument that knowledge of the offer is 
essential, but this conclusion is not uniformly accepted 
in the State Courts of America. 

Gibbons v. Proctor is the only English case which 
appears to lay down a rule that knowledge of the offer 
is immaterial. The decision comes to this, that if the 
offeror gets what he wants he must pay for it, even 
though the information wanted was supplied in ignorance 
that a reward was offered, was supplied before the 
reward was offered, and was supplied by a constable in the 
ordinary course of his duty. It is impossible to accept 
this case as an authority. 

(4) It is often difficult to distinguish statements of 
intention which cannot, and are not intended to, result 
in any obligation ex contractu from offers which admit 
of acceptance, and so become binding promises. Such 
statements may relate to the whole transaction or 
only to a subordinate part of the transaction. A man 
announces that he will sell goods by tender or by auction, 
or that he is prepared to pay money under certain 
conditions : or again, a railway company offers to 
carry passengers from A to A and to reach X and 
the intermediate stations at certain times. In such 
cases it may be asked whether the statement made is 
an offer capable of acceptance or merely an invitation 
to make offers, and do business ; whether the railway 
company by its published time-table makes offers which 
become terms in the contract to carry, or whether it 
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states probabilities in order to induce passengers to take 
tickets. 

We may note the distinction in the following cases. 
Rooks V. An invitation to compete for a scholarship does not 
i‘c^ 480 ^ promise that the scholarship will be giwen to 

the candidate who obtains the highest marks, if examiners 
report that he is not of sufficient merit to receive the 
scholarship. 

V. An announcement that goods would be sold by tender, 
U R. 5 ^ 1 ?. unaccompanied by words indicating that they would be 
sold to the highest bidder, was held to be ‘ a mere attempt 
to ascertain whether an offer can be obtained within such 
a margin as the sellers are willing to adopt.’ 

Hsrtsv. An advertisement by an auctioneer, that a sale of 
igR 8 Q.B. certain articles would take place on a certain day, was 
held not to bind the auctioneer to sell the goods, nor to 
make him liable upon a contract to indemnify persons 
who were put to expense in order to attend the sale. 

‘ UnloBS every declaration of intention to do a thing creates a binding 
contract with those who act upon it, and in all oases after advertising 
a sale the auctioneer must give notice of any articles that are with- 
drawn, we cannot hold the defendant liable.’ 

On the other hand we find in the following cases a 
contract made by acceptance of a general offer, such 
acceptance being signified by performance of its terms. 
iB.&B.aQ5. In Warlow v. Harrison the putting up of property by 
an auctioneer at a sale, advertised as being ‘ without 
reserve,’ was held to constitute an offer which, so soon 
as the highest bid was made, became a binding contract 
between the auctioneer and the highest bidder that the 
goods should be sold to the latter. The law was stated 
thus by Martin, B. : — 

at p. S16. * The sale was announced by them [the auctioneers] to be “without 

reserve.” This, according to all the cases both at law and in equity, 
means that neither the vendor nor any person in his behalf shall bid 
at the auction, and that the proi>erty shall be sold to the highest 
bidder, whether the sum bid be equivalent to the real value or not.’ 
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‘ Wb oannot diatingiush the case of an auctioneer patting up pro- Thomett v. 
perty for sale upon such a condition from the case of the loeer of "'mT&W. 
property offering a reward, or that of a raQway company publiehing 
a timC'table stating the times when, and the places to which, the Denton v. 
trains run. It has been decided that the person giving the information 
advortis^ for, or a passenger taking a ticket, may sue as upon a ®* * 
contract with him. Upon the same principle, it seems to us that the 
highest botid fide bidder at an auction may sue the auctioneer as upon 
a contract that the sale shall be without reserve.’ 

In the ‘Smoke Ball’ case the Carbolic Smoke Ball li89a]aQ.B. 
Company offered by advertisement to pay £ioo to any 
one ‘ who contracts the increasing epidemic influenza 
colds, or any disease caused by taking cold, after having 
used the ball three times daily for two weeks, according 
to the printed directions.’ It was added that £i,ooo 
was deposited with the Alliance Bank ‘ showing our 
sincerity in the matter.’ 

Mrs. Carlill used the Smoke Ball as required by the 
directions ; she afterwards suffered from influenza and 
sued the Company for the promised reward. The Com- 
pany was held liable. It was urged that a notification 
of acceptance should have been made to the Company. 

The Court held that this was one of the class of cases in 
which, as in the case of reward offered for information or 
for the recovery of lost property, there need be no accep- 
tance of the offer other than the performance of the con- 
dition. It was further argued that the alleged offer was an 
advertisement or puff which no reasonable person would 
take to be serious. But the statement that £i,ooo had 
been deposited to meet demands was regarded as evidence 
that the offer was intended to be sincere. 

Thus too statements made in the time-tables of a railway 
company must be regarded as something more than a mere 
inducement to travellers. They have been held to be 
promises made to each person who accepts the standing 
offer of the company to carry him for hire. The passenger 
then becomes entitled to the use of reasonable diligence a 
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on the part of the company that its promises as to the 
hours of arrival and departure shall be performed. 

On the other hand a bookseller’s catalogue, with prices 
stated against the names of the books, would seem to 
contain a number of offers. But if the bookseller receives 
by the same post five or six letters asking for a particular 
book at the price named, to whom is he boimd ? To the 
grainj^er v man who first posted his letter of acceptance ? How is 
^ ascertained ? The catalogue is clearly an 

invitation to do business, and not an offer. 

In all these cases the same question presents itself 
under various forms. Is there an offer ? And, to consti- 
tute an offer, the words used, however general, must be 
capable of application to specific persons, and must be 
distinguishable from mere statements of intention, from 
invitations to transact business, and from advertisement 
or puffery which does not contemplate legal relations. 
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Form and Consideration 

Historical Introduction. 

Offer and Acceptance bring the parties together, and 
constitute the outward semblance of contract ; but most 
systems of law require some further evidence of the inten- 
tion of the parties, and in default of such evidence refuse 
to recognize an obligation. In English law this evidence 
is supplied by Form and Consideration ; sometimes one, 
sometimes the other, sometimes both, are required to be 
present in a contract to make it enforceable. By Form 
we mean some peculiar solemnity attaching to the 
expression of Agreement, which of itself gives efficacy 
to the contract ; by Consideration we mean some gain 
to the party making the promise, arising from the act or 
forbearance, given or promised, of the promisee. 

Alike in English and Roman law. Form, during the 
infancy of the system, is the most important ingredient 
in Contract. The Courts look to the formalities of a 
transaction as supplying the most obvious and conclusive 
evidence of the intention of the parties ; the notion of 
Consideration, if not unknown, is at any rate imperfectly 
developed'. This is no place for an antiquarian discussion, 
however interesting, but we may say that English law 
starts, as Roman law may perhaps have started, 'with 
two distinct conceptions of Contract. One, that a promise 
is binding if expressed in Form of a certain kind : the 
other, that the acceptance of benefits of a certain kind 
imports a liability to repay them. The history of the 
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Homan Contracts is difficult and obscure. The theory 
of Sir Henry Maine, that they developed out of Convey- 
ance in an order of moral progression, has long been 
abandoned. But under many varieties of procedure we 
detect two leading ideas — ^the binding charactei; of an 
undertaking clad in solemn form and the re-adjustment 
of proprietary right where money or goods had been lent 
for consumption or use. In English law we find that 
before the end of the thirteenth centiuy there were 
two liabilities analogous in character to those just 
described : one Formal, the promise under seal which 
was looked on as something in the nature of a present 
grant : one Informal, arising from sale and delivery of 
goods, or loan of money, in which consideration has 
passed on one side, and the liability was expressed in 
the action of Debt. Beyond this, the idea of enforcing 
an informal promise, simply because a benefit was accruing 
or was about to accrue to the promisor by the act or 
forbearance of the promisee, does not appear to have 
been entertained before the middle or end of the fifteenth 
centiuy. 

Thefonnal The Formal Contract of English law is the Contract 

in under Seal. Only by the use of this Form could a promise, 
as such, be made binding, until the doctrine of considera- 
tion began to prevail. We have to bear in mind that it 
was to the Form only that the Courts looked in upholding 
this Contract ; the consenam of the parties had not 
emerged from the ceremonies which surrounded its 
expression. Cotirts of law would not trouble themselves 
with the intentions of parties who had not couched their 
agreement in the solemn Form to which the law attached 
legal consequences. Nor, on the other hand, where 
Form was present would they demand or admit further 
evidence as to intention. 

It was probably due to the influence of the Court of 
Chancery that, later on, the Common Law Courts began 
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to tako adoount of the intention of the parties. The 
idea of the importance of Fprm thenceforth undergoes 
a curious change. When a contract comes before the 
Courts, evidence is required that it expresses the genuine 
intention of the parties ; and this evidence is found either 
in the solemnities of the Contract under Seal, or in the 
presence of Consideration, that is to say, in some benefit 
to the promisor or loss to the promisee, granted or incurred 
by the latter in return for the promise of the former. 
Gradually Consideration comes to be regarded as the 
important ingredient in Contract, and then the solemnity 
of a deed is explained as making a contract binding 
because it ‘ imports consideration,’ though in truth there 
is no question of consideration ; it is the Form alone 
which brings about legal consequences. 

But we must return to the Informal promise. 

As has been said above, the only contracts which English The in* 
law originally recogni^ied were the Formal contract under 
Seal, and the Informal contract in which what we now 
call Consideration was executed upon one side. How 
then do we arrive at the modem breadth of doctrine that 
any promise based upon Consideration is binding upon 
the promisor ? This question resolves itself into two 
others. How did informal executory contracts become 
actionable at all ? How did Consideration become the 
universal test of their actionability ? ^ 

To answer the first question we must look to the 
remedies which, in the early history of our law, were open 
to persons complaining of the breach of a promise, in&M* 
express or implied. The only actions of this nature, during 
the thirteenth and fourteenth centuries, were the actions 
of Covenant, of Debt, and of Detinue. Covenant lay 
for breach of promises made under Seal : Debt fpr 
liquidated or ascertained claiii», arising either from 
breach of covenant, or from non-pa3mient of a sum 
certain, due for goods supplied, work done, or money lent : 
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Detinue^ lay for the recovery of specific chattels kept 
back by the defendant from the plaintiff. These were 
the only remedies based upon contract. An executory 
agreement therefore, unless made imder seal, was 
remediless. • 

The remedy found for such promises is a curious 
instance of the shifts and tm’ns by - which practical 
convenience evades technical rules. The breach of an 
executory contract, until comparatively recent times, 
gave rise to a form of the action of Trespass on the 
Case. 

This was a development of the action of Trespass : 
Trespass lay for injuries resxilting from immediate vio- 
lence : Trespass on the Case lay for the consequences of 
a wrongful act, and proved a remedy of a very extensive 
and flexible character. 

Origin of Note the process whereby this action came to be 
asBum^U to contract. It lay originally for a malfeasance, 

or the doing an act which was wrongful ab initio : it next 
was applied to a misfeasance, or improper conduct in 
doing what it was not otherwise wrongful to do, and in 
this form it was applicable to promises part-performed 
and then abandoned or negligently executed to the 
detriment of the promisee : finally, and not without some 
resistance on the part of the Courts, it came to be applied 
to a mere non-feasance, or neglect to do what one was 
bound to do. It was in this last form that it. adapted 
Pollock, itself to executory contracts. The first reported attempt 
e .8.p uR- apply it was in the reign of Henry IV, when a car- 
penter was sued for a non-feasance because he had under- 

^ Detinue has been the subject of contention from the thirteenth 
century as to whether it is founded on contract or in wrong (Pollock and 
Maitland, Hist, of English Law, ed. 2. ii. 180). In our own time the action 
HeWrt/ of Detinue has been decided to be an action of tort. Detinue is in fact 
founded in bailment, but the contract of bailment imposes general common 
law duties the breach of which may be treated, and should be treated, as 
[1898]! Q.B. ^ wrong. The judgment of Collins, L. J., in Turner v, 8 taUibra&a states 
59* this clearly. 
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taken {qmre aasumpsisset) to build a house and had made 
default. The judges in that case held that the action, 
if any, must be in covenant, and it did not appear that 
the promise was under seal. But in course of time the 
desire the Common Law Com’ts to extend their juris- 
diction, and their fear lest the Chancery by means of the 
doctrine of Consideration, which it had already applied 
to the transfer of interests in land, might enlarge its 
jurisdiction over contract, produced a change of view. 
Early in the sixteenth century it was settled that the 
form of Trespass on the Case known henceforth as the 
action of Assumpsit would lie for the non-feasance, or 
non-performance, of an executory contract ; and the 
form of writ, by which this action was commenced, 
perpetuated this peculiar aspect of a breach of pro- 
mise until recent enactments for the simplification of 
procedure. 

It is not improbable that the very difficulty of obtaining 
a remedy for breach of an executory contract led in the 
end to the breadth and simplicity of the law as it now 
stands. If the special actions ex contractu had been 
developed so as to give legal force to informal promises, 
they might have been applied only to promises of a par- 
ticular sort : a class of contracts similar to the consensual 
contracts of Roman law, privileged to be informal, would 
then have been protected by the Courts, as exceptions to 
the rule that Form or executed Consideration was needed 
to support a promise. 

But the conception that the breach of a promise was 
something akin to a wrong — ^the fact that it could be 
remedied only by a form of action which was originally 
applicable to wrongs — had a somewhat peculiar result. 
The cause of action was the non-performance of an 
undertaking ; not the breach of a particular kind of 
contract ; it was therefore of universal application. 
Thus all promises would become binding, and English law 
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avoided the technicalities which must needs arise from 
a classification of contracts. Where all promises may 
be actionable it follows that there must be some universdl 
test of actionability, and this test was supplied by the 
doctrine of Consideration. 


Conaidera* 
tion as a 
teat of 
action* 
alnlity. 


Gradual 

nowthof 

doctrine. 


It is a hard matter to say how Consideration came to 
form the basis upon which the validity of informal 
promises might rest. Probably the quid pro quo which 
furnished the ground of the action of Debt, and the detri- 
ment to the promisee on which was based the delictual 
action of Assumpsit, were both merged in the more 
general conception of Consideration as it was developed 
in the Chancery. 

For the Chancellor was wont to inquire into the inten- 
tions of the parties beyond the Form, or even in the 
absence of the Form in which, by the rules of Common 
Law, that intention should be displayed, and he would find 
evidence of the meaning of men in the practical results 
to them of their acts or promises. It was thus that the 
Covenant to stand seised and the Bargain and Sale of 
lands were enforced in the Chancery before the Statute 
of Uses ; and the doctrine once applied to simple contract 
was found to be of great practical convenience. When 
a promise came before the Courts they asked no more 
than this, ‘ Was the party making the promise to gain 
anything from the promisee, or was the promisee to 
sustain any detriment in return for the promise ? ’ if so, 
there was a quid pro quo for the promise, and an action 
might be maintained for the breach of it K 

So silent was the development of the doctrine as to the 
universal need of Consideration for Contracts not under 


* The citation of authoritiee for the purpose of the foregoing historioal 
aketoh would encumber with detail a part of this book in which brevity 
is essential to the general {dan. The student may now be referred to 
the chapter on Oontraot in the History of English Law, by PoUook and 
Maitland, ed. 2 . red. ii. pp. 184-233, or to Hddsworth, ffistory of 
Law, voL iii oh. 3. 
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seal, and so marked was the absence of any express 
authority for the rule in its broad and simple application, 
tfiat Lord Mansfield in 1765 raised the question whether, 
in the case of commercial contracts made in writing, 
there was any necessity for Consideration to support the 
promise. In the case of Pillans v. Van Mierop he held 3 Burr. 1663. 
that consideration was only required as evidence of inten- 
tion, and that where such evidence was effectually supplied 
in any other way, the want of consideration would not 
affect the validity of a parol promise. This doctrine was 
emphatically disclaimed in the opinion of the judges 
delivered not long afterwards in the House of Lords, in 
Rann v. Hughes. The logical completeness of our law ? t r. 350 
of Contract as it stands at present is apt to make us think 
that its rules are inevitable and must have existed from 
aU time. To such an impression the views set forth by 
Lord Mansfield in 1765 are a useful corrective. 


Classification of Contracts. 

English law recognizes only two kinds of contract, Contracts 
formal and simple ; that is, the Deed, or Contract under 
Seal, and the contract which depends for its validity on Simple, 
the presence of consideration. The Legislature has, 
however, imposed upon certain of these simple contracts 
the necessity of some kind of Form, either as a condition 
of their existence or as a requisite of proof, and these 
stand in an intermediate position between the Deed to 
which its form alone gives legal force, and the Simple 
Contract which rests upon Consideration and is free from 
the imposition of any statutory form. In addition to 
these a certain class of Obligation has been imported 
into the law of contract imder tbe title of Contracts of 
Record, and though these obligations are wanting in the 
principal features of Contract, it is necessary, in deference 
to established authority, to treat of them here. 

2605 V 
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Formal and Simple contracts may then be further 
classified as follows : — 


CSaaaifioa* 
tion of 
oontraots. 


A. Fortml. ' 

i,e. dependent for 
their validity 
upon their Form. ^ 

B, Simple. 

i.e. dependent for 

their validity ^ 
upon the pre- 
sence of Con- 
sideration. ; 


1. Contracts of Record. 

2. Contracts under Seal. 


3. Contracts required by 
law to be in some 
form other than under 
Seal. 

4. Contracts for which no 
form is required. 


It will be best to deal first with the essentially formal 
contracts, then with those forms which are superimposed 
upon certain simple contracts, and then with Considera- 
tion, the requisite common to all simple contracts. 


Formal Contracts. 

§ 1. Contrmts of Record. 

Contracta The obligations which are styled Contracts of Record 
of Record. Judgment and Recognizance 

(i)Judg- And first as to Judgment. The proceedings of Courts 
of Record are entered upon parchment rolls, and upon 
these an entry is made of the judgment in an action, 
when^ that judgment is final. A judgment awarding a 
sum of money to one of two litigants, either by way of 
damages or for costs, lays an obligation upon the other to 
pay the sum awarded. Such an obligation may be the 
final result of a lawsuit when the Court pronounces judg- 
Howit ment ; or the parties may agree to enter judgment in 
originates, of one of them. This may be done before litigation 

has commenced or while it is pending ; and it is done by 

^ Statutes Merchant and Staple, and Recognizances in the nature of 
Statute Staple, are oontraots of record long since obsolete ; they were once 
important, because they were acknowledgments of debt, which, when duly 
made, created a charge upon the lands of the debtor. 



Chap. IV. S 1 FORM. CONTRACTS OF RECOIO) 


67 


a contract of a formal character. A warmnJt of attorney 
gave authority from one party to the other to enter 
judgment upon terms settled ; a cognovit actionem was an 
acknowledgment by one party of the right of the other 
in respect of a pending dispute and conferred a similar 
authority. Since the Debtors Act, 1869, both have been 
in practice replaced by a judge’s order made by consent 
authorizing the plaintiff forthwith or at any future time 
to enter up judgment or issue execution 

The characteristics of an obligation of this nature may itachaiao- 
be shortly stated as follows : — tenstios. 

1. Its terms admit of no dispute, but are conclusively 
proved by production of the record. 

2. So soon as it is created the previously existing rights 
with which it deals merge, or are extinguished in it : for 
instance, A sues X for breach of contract or for civil 
injury : judgment is entered in favour of A either by 
consent or after trial : A has no further rights in respect 
of his cause of action ; he becomes instead the creditor 
of X for the sum awarded. 

3. Such a creditor has certain advantages which an 
ordinary creditor does not possess. He has a double 
remedy for his debt ; he can have execution levied upon the 
personal property of the judgment -debtor and so can obtain 
directly the sum awarded ; he can also bring enaction for 
the non-fulfilment of the obligation. For this purpose the 
judgment not only of a Comt of Record but of any 

Court of competent jurisdiction, British or foreign, other Wiiiiam* v. 
than a County Court is treated as creating an obligation 
upon which an action may be brought for money due. ^‘dIsoj 

303, 

' See B. 27 of the Act. Warrants of attorney are, however, mentioned in 
the sohedole to the Stamp Aot, 1891. 

* The essential features of a Court* of Record are (i) that its ‘ acts and Stephen, 

judicial proceedings are enrolled for a perpetual testimony,’ (2) that it ^^.®**^* 
can fine or imprison for contempt. 461-3.**^’ 

• County Courts Aot, 1888, s. 63. If action could be brought in a Superior 
Court on a County Court judgment the cheap remedy which County Courts 
are intended to give would become expensive. 
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Before the Judgments Act, 1864, the judgment creditor 
had, during the lifetime of the debtor, a charge upon his 
lands ; but since the passing of that statute lands are not 
affected by a judgment until they have been formally 
taken into execution. c 

Recognizances are aptly described as ‘ contracts entered 
into with the Crown in its judicial capacity.’ A recogni- 
zance is a writing acknowledged by the party to it before 
a judge or officer having authority for the pm-pose, and 
enrolled in a Court of Record. It usually takes the form of 
a promise, with penalties for the breach of it, to keep the 
peace, to be of good behaviour, or to appear at the assizes. 

The following is an example : — 

‘ Be it remembered, that on , A.B. of , eomes into the King’s 

Bench Division of the High Court of Justice before me, one of His 
Majesty’s Justices, and acknowledges to owe our Sovereign Lord the 

King the sum of £ , to be levied upon his goods and chattels, lands 

and tenements, to His Majesty’s use upon condition that if the said 

A.B. shall be of good behaviour for the space of , to be computed 

from and after , and keep the peace towards all His Majesty’s liege 

subjects, and especially towards C.D.and not depart that Court without 
leave, then this recognizance to be void, or else to remain in full force.’ 

There is little of the true nature of a contract in the 
so-called Contracts of Record. Judgments are obligations 
dependent for their binding force, not on the consent of 
the parties, but upon their direct promulgation by the 
sovereign authority acting in its judicial capacity. 
Recognizances are promises made to the sovereign with 
whom, both by the technical rules of English law and 
upon the theories of Jurisprudence, the subject cannot 
contract. We need consider these obligations no further. 

§ 2. Contract, under Seal. 

The only ‘ formal ’ Contract of English law is the 
Contract under Seal, sometimes also called a Deed and 
sometimes a ^cialty. It is the only ‘ formal ’ Contract, 
because it derives its validity neither from the fact of 
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agreement, nor from the consideration which may exist 
for the promise of eitlier party, but from the form in which 
it is expressed. Let us then eonsider (i) how the contract 
under seal is made ; (2) in what respect it differs from 
simple ‘contracts ; (3) under what circumstances it is 
necessary to contract under seal. 

(i) How a Contract under Seal is made. 

A deed must be in writing or printed, on paper or Shephard 
parchment. It is often said to be executed, or made S3« 
conclusive as between the parties, by being ‘ signed, Signed, 
sealed, and delivered.’ Of these three things there is 
some doubt as to the necessity of a signature, though no Cooch v 

, ■I'l. Goodman, 

one, unless ambitious of giving his name to a leading case, » Q b 597 
would omit to sign a deed. But’ that which identifies 
a party to a deed with the execution of it is the presence 
of his seal ; that which makes the deed operative, so Sealed, 
far as he is concerned, is the fact of its delivery by him. 

Delivery is effected either by actually handing the deed Delivered, 
to the other party to it, or to a stranger for his benefit, or 
by words indicating an intention that the deed should 
become operative though it is retained in the possession 
of the party executing. In the execution of a deed seals *'• ^ 

are commonly affixed beforehand, and the party executing 
the deed signs his name, places his finger on the seal 
intended for him, and utters the words ‘ I deliver this as 
my act and deed.’ Thus he at once identifies himself 
with the seal, and indicates his intention to deliver, that 
is, to give operation to the deed. 

A deed may be delivered subject to a condition ; it then Escrow, 
does not take effect until the condition is performed : 
during this period it is termed an escrow, but immediately 
upon the fulfilment of the condition it becomes operative 
and acquires the character of a deed. There is an old 
rule that a deed, thus conditionally delivered, must not 
be delivered to one who is a party to it, else it takes effect s* 



70 


FORMATION OF CONTRACT 


Part II 


Indenture 
and deed 
poll. 


London at 01106, on the ground that a delivery in fact outweighs 

Freehold 

verbal conditions. But the modem cases appear to 
show that the intention of the parties prevails if they 
clearly meant the deed to be delivered conditionally. 

The distinction between a Deed Poll and an Indenture 
is no longer important since the Law of Beal Property 
Amendment Act, 1845, s. 5. Formerly a deed made bj^ 
one party had a polled or smooth-cut edge ; a deed made 
between two or more parties was copied for each on the 
same parchment, and the copies cut apart with indented 
edges, so as to enable them to be identified by fitting the 
parts together. Such deeds were called Indentures. An 
indented edge is not now necessary to give the effect of 
an Indenture to a deed purporting to be such. 


(2) Characteristics of Contract under Seal. 

(a) Estop- (a) Estoppel is a rule of evidence whereby a man is not 

Dol 

allowed to disprove facts in the truth of which he has by 
words or conduct induced others to believe, knowing that 
they might or would act on such belief. This rule of 
si’iTInl evidence is of strict application to recitals and statements 
ISi'throi, made imder seal. If these are express and clear, they 
[i89j]tch I conclusive against the parties to it in any litigation 
upon the deed. ‘ Where a man has entered into 
solemn engagement by and under his hand and seal as 
to certain facts, he shall not be permitted to deny any 
matter he has so asserted.’ 

n»uran« insurance Company disputed payment on a life 

j?hMon policy on the groimd of misrepresentation made by the 
assured in the proposal w:hich was recited in the policy. 
It was found as a fact that the proposal was not made 
by the assured, and the Company then contended that if 
there was no proposal there could be no policy. The 
Court held that the Company, by issuing a policy in which 
the proposal was recited and by receiving premiums, were 
estopped from denying the existence of the proposal. 
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(b) Where two parties have made a simple contract 
for any purpose, and afterwards have entered into an 
fdentical engagement by deed, the simple contract is 
‘ merged ’ in the deed and becomes ertinct. This extinc- 
tion o^a lesser in a higher security, like the extinction 
of a lesser in a greater interest in lands, is called merger. 

(c) A right of action arising out of simple contract is 
barred if not exercised within six years. 

A right of action arising out of a contract under seal 
is barred if not exercised within twenty years. 

These general statements must be taken with some 
qualifications to be discussed hereafter. 

(d) If a mqn dies leaving debts unpaid, those creditors 
whose rights are evidenced by deed had, and still have, 
some advantages which are not possessed by creditors 
whose rights rest upon simple contract. 

In administering the personal estate of a testator or 
intestate person, creditors by specialty were formerly 
entitled to priority over creditors by simple contract. 
Their privilege in this respect is taken away by the 
Administration of Estates Act, 1869. 

The creditor by specialty had also at one time an 
advantage in dealing with the real estate of the debtor. 

If the debtor bound himself and his heirs by deed, the 
Common Law gave to the specialty creditor a right, 
which the creditor by simple contract did not possess, to 
have his debt satisfied by the heir out of the lands of his 
ancestor ; the liability thus imposed on the heir was 
extended to the devisee by 3 & 4 Will, and Mary, c. 14, s. 2. 

This Act, repealed and re-enacted with extensions of 
the creditor’s remedy in 1830, has been followed by 
legislation which has gradually placed the simple contract 
creditor on an equal footing with the specialty creditor 
as regards the real estate of the debtor. 

^st by 3 & 4 Will. 4, c. 104, real estate not charged 
with the payment of the debts of the deceased might be 
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administered in a Court of Equity for the payment of 
debts, but the simple contract creditor ranked after the 
specialty creditor. 

Then by the Administration of Estates Act, 1869, the 
priority of the specialty creditor was taken away, ,but the 
simple contract creditor remained at this disadvantage 
that unless he obtained the administration of the estate 
in Chancery he had no claim on the realty. 

Finally, the Land Transfer Act, 1897, creates a ‘real 
representative ’ who is to administer real estate, subject 
to the same liabilities as to debt as if it were personal 
estate. There is no longer a need for administration by 
the Court to place the two kinds of creditor on the same 
footing. The specialty creditor only retains this advan- 
tage that the fund available for him is not liable to the 
executor’s right of retainer ^ unless for a specialty debt. 

(e) A gratuitous promise, or promise for which the 
promisor obtains no consideration present or future, is 
binding if made under seal, but is of no legal effect if made 
verbally, or in writing not under seal. W e have noted above 
that this feature of contracts under seal has been ex- 
plained by the solemnity of their form which is said to 
import consideration, and so to supply evidence of inten- 
tion. But we have seen that this is historically untrue. 
The Form made the contract binding upon the promisor, 
and not the intention of which the Form was the expres- 
sion. The doctrine of Consideration is of later date, and 
as it has developed, has tended to limit this peculiarity of 
the promise under seal by the introduction of exceptions to 
the general rule that a gratuitous promise so made is 
binding. 

At Common Law, contracts in restraint of trade, though 
under seal, must be shown to be reasonable ; and one 

* The right of retainer is the right of the executor to pay to himself, 
before any other creditor of equal rank, any debt due to Jiim by the 
deceased. 
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test of the reasonableness of the transaction is the presence 
of Consideration. And the rule is general that if there 
be in fact Consideration for a deed, the party sued upon 
it may show that the Consideration was illegal, or immoral ; 
in which case the deed will be void. 

But it is in the Chancery that we find this privilege 
most encroached upon. The idea of Consideration as 
a necessary element of Contract as well as of Conveyance, 
if it did not actually originate in the Chancery, has 
always met with peculiar favour there. It was by means 
of inferences drawn from the presence or absence of 
Consideration that the Covenant to stand seised, the 
Bargain and Sale of lands, and the Resulting Use first 
acquired validity. And in administering its peculiar 
remedies, where they are applicable to Contract, Equity 
followed the same principles. 

The Court will not grant specific performance of a 
gratuitous promise, whether or no the promise is made 
by deed. And absence of Consideration is, or may be, 
corroborative evidence of the presence of Fraud or Undue 
Infiuenoe, on sufficient proof of which the court will 
rectify or cancel the deed. 

The best illustration of a gratuitous promise imder seal 
is supplied by a Bond. A Bond may be technically 
described as a promise defeasible upon condition subse- 
quent ; that is to say, it is a promise under seal by A to 
pay a sum of money, which promise is to cease to be 
binding upon him if a condition stated in the bond is 
performed. The promise, in fact, imposes a penalty 
for the non-performance of the condition which is the 
real object of the bond. The condition desired to be 
secured may be a money payment, an act or a forbearance. 
In the first case the instrument is called a common 
money bond : in the second a bond with special con- 
ditions. 
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For instance : — 

A promises X, under seal, that on the ensuing Christmas Day he 
will pay to X £500 ; with a condition that if before that day he has 
paid to X £250 the bond is to be void. 

A promises X, under seal, that on the ensuing Christmas Day he 
will pay to X £500 ; with a condition that if before that dhy M has 
faithfully performed certain duties the bond is to be void. 

Common law has differed from Equity in its treatment 
of bonds much as it did in its treatment of mortgages. 

Common law took the contract in its literal sense and 
enforced the fulfilment of the entire promise upon breach 
of the condition. 

Equity looked to the object which the bond was in* 
tended to secure, and would restrain the promisee from 
obtaining more than the amount of money due under the 
condition, or the damages which accrued to him by its 
breach. 

Statutes have long since limited the rights of the 
promisee to the actual loss sustained by breach of the 
condition. 

(3) When it is essential to employ the Contract under Seal. 

It is sometimes necessary for the validity of a contract 
to employ the form of a deed. 

A transfer of shares in companies governed by the 
Companies Clauses Act ^ ; a transfer of a British ship 
or any share therein ® ; a lease of lands, tenements, or 
hereditaments for more than three years, must be made 
under seal ®. 

Common Law requires in two cases that a contract 
should be made under seal. 

(a) A gratuitous promise, or contract in which there is 
no consideration for the promise made on one side and 

' 8 A 9 Viet. c. 16. B. 14. 

> Merchant Shipping Act, 1894, s. 24, See Form in Schedule A of the Act. 

» Statute of Frauds, 1677 (29 Car. II. c. 3), ss. i, 2 ; Law of Real I^perty 
Amendment Act, 1845, s. 3. 
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accepted on the other, is void tmless made under seal. 
‘ It is not really unreasonable, or practically inconvenient 
that the law should require particular solemnities, to 
give to a gratuitous promise the force of a binding 
obligation.’ 

(6) A corporation aggregate can only be bound by con- 
tracts under the corporate seal. 

‘The seal is the only authentic evidence of what the corporation 
has done, or agreed to do. The resolution of a meeting however 
numerously attended is, after all, not the act of the whole body. 
Every member knows he is bound by what is done under the com* 
mon seal and by nothing else. It is a great mistake, therefore, to 
speak of the neccscity for a seal as a relic of ignorant times. It is 
no such thing. Either a seal, or some substitute for a seal, which 
by law shall be taken as conclusively evidencing the sense of the 
whole body corporate, is a necessity inherent in the very nature of 
a corporation.’ 

To this rule there are certain exceptions. Matters of 
trifling importance, or daily necessary occurrence, do not 
require the form of a deed. The supply of coals to a 
workhouse, the hire of an inferior servant, furnish in- 
stances of such matters. And where a municipal cor- 
poration owned a graving dock in constant use, it was 
held that agreements for the admission of ships might 
be made by simple contract. 

Trading corporations may through their agents enter 
into simple contracts relating to the objects for which 
they were created. ‘ A company can only carry on 
business by agents, — managers and others ; and if the 
contracts made by these persons are contracts which 
relate to the objects and purposes of the company, and 
are not inconsistent with the rules and regulations which 
govern their acts, they are valid and binding on the 
company, though not under seal.’ 

The (companies (Consolidation) Act, 1908, s. 76 (re- 
enacting a similar provision in an earlier Act) enables 
a company incorporated under the Companies Acts to 
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enter, through its agents, into contracts in writing or by 
parol, in cases where such contracts could be entered 
into by private persons in like manner ; and the Legis- 
lature has also in some other cases freed corporations 
from the necessity of contracting under seal and provided 
different forms in which their common assent may be 
expressed. Indeed, at the present time, and especially 
since companies incorporated under the Companies Acts 
far exceed in number corporations of other kinds, the cases 
which are covered by the exceptions to the rule which 
requires a corporation to contract under seal are infinitely 
greater than those to which the rule itself still applies. 
Effects of There was for some time a conflict of judicial decision as 
|^°by to the liability of a corporation in cases where no contract 
one party, i)een made under seal but where goods have been 
CMWeW ®opplied, or work done for the purpose for which the 
l.Tq*b corporation exists. The point was finally settled in 
Billericay R.D.C. 

771 . A Committee of a Rural District Council employed an 

engineer, already engaged by the Corporation for certain 
purposes, to do a number of acts in reference to work for 
which he had not been engaged. The Committee had 
no power to bind the corporation by entering into con- 
tracts, but their minutes were approved, and their acts 
thereby affirmed and adopted by the Council. The Court 
held that the work done was work for the doing of which 
the corporation was created, and that having taken the 
benefit of the work they could not refuse to pay for it. 
It should be noted that breach of an executory contract 
of employment made with an engineer, not under seal, 
would clearly have given no right of action to the engineer 
or to the corporation. 

Fish. It would appear that where a corporation has done 

mongers ^ 

Robertwn'' was bound to do under a simple contract it 

s^M.&Gr. manner sue the other party for a non-per- 

formance of his part. But a part-performance of a 
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contract by the corporation will not take the case out 
of the general rule, and entitle it to sue. 

*The decision in Lawford v. BiUericay B.D.G. illustrates 
the manner in which the Courts endeavour to mitigate 
a common law rule where its strict application would 
lead to manifest injustice. The case however is different 
where the rule is one prescribed by statute. By s. 174 of 
the Public Health Act, 1875, contracts made by an urban 
authority under the powers and for the purposes of the 
Act, of a value or amount exceeding £50, must bo under 
seal, and in the face of this positive direction of the 
statute the common law exceptions above referred to 
have no application. An urban authority may there- 
fore take the full benefit of such contracts and yet set up 
afterwards the absence of a seal as a complete defence. 
But the Courts have shown themselves unwilling to extend 
a principle which enables local authorities to avoid pay- 
ment of their debts, and have held that the decision in 
Lawford v. BiUericay B.D.G. continued to apply even in 
the case of an urban authority, where the contract sued 
upon was made under powers given by a special Act, and 
not by the Act of 1875. 


Mayor of 
Kidder- 


minster ^ 
Hardwick, 
L. R. 9 Bx 
24. 


Youn^ \ 
Leainiiij^ton 
C orpora- 
tion, 8 App. 
Cas 517 


Douglas V 
RhylU.D C 
[1913] a Ch 
407. 


Simple Contracts. 

§ 3. Simple Gontracts required to be in writing. 

We have now dealt with the contract which is valid by gimpie 
reason of its Form alone, and we pass to the contract 
which depends for its validity upon the presence of 
Consideration. 

In other words, we pass from the Formal to the Simple 
Contract, or from the Contract under Seal to the parol 
Contract, so called because, with certain exceptions to 
be mentioned immediately, it can be entered into by word 
of mouth. 

Certain simple contracts cannot be enforced unless 


AUr^uire 

considera- 
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Some 'written e'vidence of the terms of the agreement and of the 
must , 

be ex- parties to it is produced ; but writing is here needed, not 
as giving efficacy to the contract, but as evidence of its 
existence. Consideration is as necessary as in those cases 
in which no 'writing is required : ‘ if contracts be merely 
written and not specialties, they are parol and considera* 
tion must be proved.’ 

These are therefore none the less Simple Contracts, 
because written evidence of a certain kind is required 
concerning them. 

The principal statutory requirements of form in simple 

contract are briefly as follows : — 

Statutory i. A bill of exchange needed to be in 'writing by the 
recjuire- ^ v 

ments. custom of merchants, adopted into the Common Law. 
A promissory note was subject to a like requirement by 
3 & 4 Anne, c. 8, Both documents are now governed by 
the Bills of Exchange Act, 1882, which further provides 
that the acceptance of a bill of exchange must also be in 
writing. 

2. Assignments of copyright under the Copyright Act, 
1911, must be in writing. 

54&s5Vict. 3. Contracts of Marine Insurance must be made in the 
policy. 

4. The acceptance or transfer of shares in a company 
is usually required to be in a certain form by the Acts of 
Parliament which govern companies generally or refer to 
particular companies. 

pGcu. 4. 5. An acknowledgment of a debt barred by the 

jo&aoVict Statutes of Limitation must be in 'writing signed by the 
debtor, or by his agent duly authorized. 

6. Certain special contracts are required to be in 
writing by particular statutes : e. g. special contracts 
'with Bailway Companies for the carriage of goods, under 
the Railway and Canal Traffic Act, 1854, s. 7. 

Statute of 7. The Statute of Frauds, 1677, s, 4 requires written 
evidence in the case of certain contracts. 
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8. The Sale of Gk)ods Act, 1893, s. 4 requires, in the 
absence of certain specified conditions, written evidence 
in the case of contracts for the sale of goods worth £10 or 
upwards. 

The requirements of the Statute of Frauds and of the 
Sale of Goods Act are those which need special treatment, 
and with these we may now deal. 

Statute oe Feauds, 1677, Section 4. 

S. 4 . ‘ No action shall be brought whereby to charge any executor 
or administrator upon any special promise to answer damages out 
of his own estate ; or whereby to charge the defendant upon any 
special promise to answer for the debt, default, or miscarriage of 
another person ; or to charge any person upon any agreement made 
in consideration of marriage ; or upon any contract or sale of lands, 
tenements or hereditaments, or any interest in or concerning them ; 
or upon any agreement that is not to be performed within the space 
of one year from the making thereof ; unless the agreement upon 
which such action shall be brought, or some memorandum or note 
thereof shall be in writii^, and signed by the party to be charged 
therewith or some other person thereunto by him lawfully authorized.' 

As regards this section we have to consider three 
matters. 

(1) The nature of the contracts specified. 

(2) The form required. 

(3) The effect upon such contracts of a non-com- 
pliance with the provisions of the statute. 

(i) We will first note the characteristics of the five 
sorts of contracts specified in the section. 

Special promise by an executor or administrator to answer 
damages out of his own estate. 

The liabilities of an executor or administrator in respect 
of the estate of a deceased person are of two kinds. At 
Common Law he may sue and be sued upon obligations 
devolving upon him as representative of the deceased. 
In Equity he may be compelled to carry out the directions 


Sale of 
Goods Act. 


Nature of 
executor’s 
liability. 
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of the deceased in respect of legacies, or to give effect to 
the rules of law relating to the division of the estate of 
an intestate. In neither case is he bound to pay any- 
thing out of his own pocket : his liabilities are limited 
by the assets of the deceased. But if, in order to save the 
credit of the deceased, or for any other reason, he choose 
to promise to answer damages out of his own estate, that 
promise must be in writing together with the considera- 
Rannv. tion for it, and must be signed by him Or his agent. It is 
7 T. R jijo almost needless to add that in this, and in all other con- 

(n). 

tracts under the section, the presence of writing will not 
atone for the absence of consideration. 


Any promise to answer for the debty default^ or miscarriage 
of another person. 


The pro- 
mise dif- 
fers from 
indem- 
nity. 


S'Ms!. 


This is a promise of guarantee or suretyship. It is 
always reducible to this form : ‘ Deal with X, and if he 
does not pay you, I will.’ 

(a) This promise must be carefully distinguished from 
a contract of indemnity, or promise to save another 
harmless from the result of a transaction into which he 
enters at the instance of the promisor. The distinction 
is of great practical importance, because a contract of 
indemnity, unlike that of guarantee, does not require to 
be evidenced by writing of any sort. 

In a contract of guarantee there must always be three 
parties in contemplation ; a principal debtor (whose 
liability may be actual or prospective), a creditor, and 
a third party who in consideration of some act or promise 
on the part of the creditor, promises to discharge the 
debtor’s liability, if the debtor should fail to do so. 

The case of Guild v. Conrad affords a good illustration 
both of a guarantee and of an indemnity. The plaintiff 
at the request of the defendant accepted the bills of a firm 
of Demerara merchants, receiving a guarantee from the 
defendant that he would, if necessary, meet the bills at 
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maturity. Later the firm got into difficulties and the 
defendant promised the plaintiff that if ho would accept 
their bills the funds should in any event be provided. The 
first promise was a guarantee, the second an indemnity. 

‘ In m]» opinion,’ said Davey, L. J., ‘ there is a clear distinotion 
between a pronuse to pay the creditor if the principal debtor 
makes default in payment, and a promise to keep a person who has 
entered, or is about to enter into a contract of liability, indemnified 
against that liability independently of the question whether a third 
person makes default or not.’ 

There must, in fact, be an expectation that another 
‘ person ’ will pay the debt for which the promisor makes 
himself liable, and in the absence of such expectation 
the contract is not a contract of suretyship. 

X, the bailiff of a County Court, was about to arrest 
a debtor ; A promised to pay the debt if X would forbear 
to arrest the debtor. This was held to be a promise of 
indemnity from A to X, since the debtor was under no 
liability to X, and X was not authorized by the creditor 
to make this arrangement. 

(6) There must be a liability, actual or prospective, of 
a third party for whom the promisor undertakes to answer. 
If the promisor makes himself primarily liable the promise 
is not within the statute, and need not be in writing. 

‘ If two come to a shop and one buys, and the other, to gain him 
credit, promises the seller “ If he. does not pay you, I will,'' this is 
a collateral undertaking and void^ without writing by the Statute 
of Frauds. But if he says, “ Let him have the goods, I wiU be your 
paymaster," or “ I will see you paid,” this is an undertaking as for 
himself, and he shaU be intended to be the very buyer and the other 
to act as but his servant.’ 

(c) The liability may be prospective at the time the 
promise is made, as, for example, a promise by ^ to JT that 
if M employs X, he {A) will go surety for payment of the 
services rendered ; yet there must be a principal debtor 
at some time : else there is no suretyship, and the promise, 
though not in writing, will nevertheless be actionable. 

^ The word ‘ void ’ ie used incorreotlj where * unenforoeftble ’ ie meant. 


Harbnrg: 
India Rub- 
ber Comb 
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Martin^ 
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Reader v. 
Kineham.ia 
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Pgr curiam 
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Thus if X says to ^4 ‘ If I am to do this work for M 1 must 
JtehMv assured of payment by some one,’ and A says ‘ do it ; 

will see you paid,’ there is no suretyship, unless M 
U.’R”7<fB. should incur liability by giving an order : if he gives no 
order and the work is nevertheless done by X, A would 
be liable, not as surety, but as principal debtor, by reason 
of his oral promise. 

(d) If there be an existing debt for which a third party 

is liable to the promisee, and if the promisor undertake 

to be answerable for it, still there is no guarantee if the 

terms of the arrangement are such as to effect an extin- 

Gpodman V. guishment of the original liability. If A says to X, ‘ give 

& Aid 297 Jf a receipt in full for his debt to you, and I will pay the 

amount,’ this promise would not fall within the statute ; 

and con- for there is no suretyship, but a substitution of one debtor 
tinuous* 

for another. The liability of the third party must bo 
a continuing liability. 


Mayans® (c) The debt, default, or miscarriage spoken of in the 
wong. Statute will include liabilities arising out of wrong as 
2 B & Aid. well as out of contract. So in Kirkham v. Matter, M 
wrongfully rode the horse of X without his leave, and 


killed it. A promised to pay X a certain sum in considera- 


tion of his forbearing to sue M, and this was held a promise 


to answer for the ‘ miscarriage ’ of another within the 


Re Hoyle, 
[1893! I Ch. 
at p. 97. 


meaning of the statute. 

(/) Jt has been necessary in the case of this contract to 
point out that the words of the Statute only apply to 
promises on which an action at law can be brought. It 
might be possible so to frame a guarantee, as between part- 
ners, that it could only be enforced by equitable remedies. 


and in such a case it does not fall within the statute. 


(g) This contract is an exception to the general rule 
Conaidera- that ‘the agreement or some memorandum or note 
not'b^- thereof,’ which the statute requires to be in writing, must 
pw6^. contain the consideration as well as the promise : Mercan- 
88. tile Law Amendment Act, 1856. 
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Agreement made in consideration of Marriage. 

. The agreement here meant is not the promise to marry Not a pix). 
(the consideration for this is the promise of the other 
party), but the promise to make a payment of money or 
a settlement of property in consideration of, or con- 
ditional upon, a marriage actually taking place. 


Contract or sale of lands or hereditaments or any interest 
in or concerning them. 

The rules which govern the forms of sale or conveyance 
of land are to be found elsewhere than in the Statute of 
Frauds, and arc not a part of the law of contract. But 
the Statute deals with agreements made in view of leases 
or sales, and it is not always easy to say what constitutes 
an interest in land. Contracts which are preliminary to 
the acquisition of an interest, or such as deal with a 
remote and inappreciable interest, are outside the section. 
Such would be an agreement to pay for an investigation 
of title ; to put a house into repair for a prospective 
tenant ; or to transfer shares in a railway company 
which, though it possesses land, gives no appreciable 
interest in the land to its shareholders. 

The difficulties which have arisen in interpreting this 
section may be illustrated by reference to contracts for 
the sale of crops. 

A distinction has been drawn as to these between what 
arc called emblements, crops produced by cultivation, 
or fructus industriales, and growing grass, timber, or fruit 
upon trees, which are called fructus naturales. The law 
is now settled thus. If the property is to pass after the 
crops are severed from the soil then both fructus naturales 
and frwUus industriales are goods within the meaning 
of the 4th section of the Sale of Goods Act, 1893. If the 
property is to pass before severance fructus industriales 
are goods, but fructus naturales are an interest in land. 


What is 
an interest 
in land. 


Anpcll V. 
Duke, L R 
10 Q B. 174 


Boston V. 
Boston, 


134. 


Fructus 
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564 57 Viet, 
c. 71. s. 63 



84 


FORMATION OF CONTRACT 


Part II 


Agreement not to he performed within the space of one year 
from the making thereof. 

Two distinctions should be noted with' regard to this 
form of agreement. ^ 

If the contract is for an indefinite time but can bo 
determined by either party with reasonable notice within 
M' Gregory, the year the statute does not apply. A contract to pay 
ai Q If. D. a weekly sum for the maintenance of a child, or of a wife 

429. 

separated from her husband, has been held on this ground 
to be outside the section. 

This is what is meant by the dictum that to bring 
a contract within the operation of the statute it must 
‘ appear by the whole tenor of the agreement that it is 
Hanauy. fo bo performed after the year.’ If the contract is for 
hQuja’K.B a definite period, extending beyond the year, then, 
A.‘c' .19. though it might be concluded by notice within the year, 
on either side, the statute operates. 

If all that one of the parties undertakes to do is 
intended to be done, and is done, within the year, the 
statute does not apply. A was tenant to X, under 
a lease for twenty years. He promised verbally to pay 
ocmHian V an additional £5 a year for the remainder of the term in 
&A 8y<;. consideration that X laid put £50 in alterations. X did 
this and A was held liable on his promise. 

But if the undertaking of one of the parties cannot be 
Reeve V. performed, while that of the other might bo, but is not 
/ig'ioiaS.B. intended to be, performed within the year, the contract 
falls under the section. 

Require- (2) The form required is the next point to be considered, 
mejots of \yjja,t is meant by the requirement that ‘ the agreement 
or some memorandum or note thereof shall be in writing 
and signed by the party to be charged therewith or 
some other person thereunto by him lawfully author- 
ized ’ ? 
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We may, with regaird to this part of the subject, lay 
down the folloidng rules \ 

(o) The Form required does not go to the existence of 
the contract. The contract exists though it may not be 
clothed nvith the necessary form, and the effect of a non- 
compliance with the provisions of the statute is simply 
that no action can be brought until the omission is made 
good. 

It is not difficult to illustrate this proposition. Thus, 
the note in writing may be made so as to satisfy the 
statute, at any time between the formation of the contract 
and the commencement of an action : or the signature 
of the part.y charged may be affixed before the conclusion 
of the contract. 

Again, one party to the contract may sign a rough draft 
of its terms, and acknowledge his signature by way of 
concluding the contract when the draft lias been corrected. 

And an offer containing the names of the parties and 
tlie terms of an offer signed by the offeror will bind liim 
though the contract is concluded by a subsequent parol 
acceptance. In the first of these cases the signature of the 
party charged — ^in tlie second not the signature only but 
the entire memorandum — was made before tlie contract 
was concluded. It may even happen that one of the 
parties to a contract which he has not signed may acknow- 
ledge it in a letter which supplies his signature and con- 
tains at the same time an announcement of his intention 
to repudiate the contract. He has then supplied the 
statutory evidence, and, as the contract had already been 
made, his repudiation is nugatory. 

(6) The parties and the subject-matter of the contract 
must appear in the memorandum. 

The parties must be named, or so described as to be 


The form 
is merely 
eviden- 
tiary. 


Illustra- 

tions. 


Stewart i. 
EtJdow cs, 
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311 


Reuss V. 

Picksley, 
L.R iEx(h. 
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Buxton V 
Rust, 

L R.7Exch. 
I di 279 

Thirkell V. 



The par- 
ties must 
appear. 


^ With the exception of rule (d), what is said under this head may be 
taken to apply to the 4th section of the Sale of Goods Act, as well as to 
the 4th section of the Statute of Frauds. 
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identified with ease and certainty. A letter beginning 
Lake““*’ ' * Jjarty charged but not containing the 

w.ifilLa'l^' of the person to whom it is addressed, has more 
than once been held insufficient to satisfy the statute. 
Pearce v. But, if the letter can be shown to have been contained 

Gardner, , t i i 

[«^r^ 688 envelope on which the name appears, the two 

papers will be regarded as one document, and the statute 
is satisfied. 

Where one of the parties is not named, but is described, 
parol evidence will be admitted for the purpose of identi- 
mna'v”’ description points to a specific person, but 

otherwise. If A contracts with X in his own name, 
lE*!"/' being really agent for ilf , X or Jf may show that M was 
A & ^ 589. described in the memorandum in the character of A. 


Rossi ter v. 
Miller, 

3 App Ca. 
1141. 
Potter V 
Duffield, 

18 Eq 4 


Plant V. 
Bourne, 
[1897] 2 Ch. 


Caddick v 
Skidmore, 

2 De G. di J. 
5a* 


The terms 
maybe 
oollected 
from 
various 
docu- 
ments 


If property is sold by an agent on behalf of the ‘ owner ’ 
or ‘ proprietor ’ it may be proved by parol that X was 
the owner or proprietor ; but if the sale was made by the 
agent on behalf of the ‘ vendor,’ of his ‘ client,’ or his 
‘ friend,’ there would be no such certainty of statement 
as would render parol evidence admissible. 

The same principle is applied to descriptions of the 
subject-matter of a contract. 

Where X agreed to sell and A to buy ‘ 24 acres of land 
freehold and all appintenances thereto at Totmanslow in 
the parish of Draycott in the County of Stafford ’ parol 
evidence was admitted to identify the land. But a 
receipt for money paid by A to X ‘ on account of his 
share in the Tividale mine ’ was held to be too imcertain 
as to the respective rights and liabilities of the parties, 
to be identified by parol evidence. 

(c) The memorandum may consist of various letters 
and papers, but they must be connected and complete. 

The statute requires that the terms, and all the terms 
of the contract, should be in writing, but these terms need 
not appear in the same document ; a memorandum may 
be proved from several papers or from a correspondence. 
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but the connexion must appear from the papers them- 
selves. 

Parol evidence is admissible to connect two documents 
where each obviously refers to another, and where the two 
when tbfus connected make a contract without further 
explanation. This is the principle laid down in Long v. 
Millar, and adopted in more recent cases. It is not 
inconsistent with the decision in the often-cited case of 
Boydell v. Drummond. There two forms of prospectus 
were issued by the plaintiff, inviting subscriptions to an 
illustrated edition of Shakespeare. Subscribers might 
purchase the prints only, or the work in its entirety. 
The defendant entered his name in a book in the plaintiff’s 
shop, entitled ‘ Shakespeare Subscribers, their signatures ’ ; 
afterwards he refused to carry out his purchase ; and it 
was held that the subscription book and the prospectus 
were not connected by documentary evidence, and that 
parol evidence was not admissible to connect them. 
But though the rule as to the admission of parol evidence 
has been undoubtedly relaxed since 1809, it seems that 
Boydell v. Drummond would not now be decided differently, 
for the evidence sought to be introduced went further 
than the mere connexion of two documents and seems to 
have dealt Tvith the nature and extent of the defendant’s 
liability. 

Again, the terms must be complete in the writing. 
Where a contract does not fall within the statute, the 
parties may either (i) put their contract into writing, 
(2) contract only by parol, or (3) put some of the terms in 
writing and arrange others by parol. In the last case, 
although that which is written may not be varied by 
parol evidence, yet the terms arranged by parol are proved 
by parol, and they then supplement the writing, and so 
form one entire contract. But where a contract falls 
within the statute, all its terms must be in writing, and 
the offer of parol evidence of terms not appearing in the 
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writing would at once show that the contract was some- 
thing other than that which appeared in the writtep 
memorandum. 

Considera. (d) The consideration must appear in writing as well as 
appear in the terms of the promise sued upon. This rule Has been 
witing. settled since the year 1804. It is not wholly applicable 
Wain V. to the sale of goods (see p. 94) and is subject to an excep- 
tion, created for reasons of commercial convenience by the 
Mercantile Law Amendment Act, 1856, s. 3, in the case 
of the ‘ promise to answer for the debt, default or mis- 
carriage of another ’ : such a promise shall not be — 

‘deemed invalid t»o support an action^ suit, or other proceeding 
to charge the person by whom such promise shall have been made by 
reason only that the consideration for such promise does not appear 
in writing, or by necessary inference from a written document,* 


Signature 
of party or 
agent. 

See Benja- 
min on 
Sales, pp. 
262-7. 

6 th eJ. 


(e) The memorandum must be signed by the party 
charged or his agent. 

The contract therefore need not be enforceable at the 
suit of both parties ; it may be optional to the party who 
has not signed to enforce it against the party who has. 
The signature need not be an actual subscription of the 
party’s name, it may be a mark ; nor need it be in writing, 
it may be printed or stamped ; nor need it bo placed at 
the end of the document, it may be at the beginning or in 
the middle. 


Httckiesby But it must be intended to be a signature, and as such 
Ll.°t’ii 7. to be a recognition of the contract, and it must govern 
the entire contract. 

These rules are established by a number of cases turning 
upon difficult questions of evidence and construction. 
The principal cases are elaborately set forth in Benjamin 
on Sales, chap. VI, and a further discussion of them 
would here be out of place. 

Statute ( 3 ) It remains to consider what is the position of 
a^dcon. entered into a contract specified in 

tract, section 4, but have not complied with the provisions of 
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the section. Such a contract is neither void nor voidable, 
but it cannot be enforced by action because it is incapable 
of proof. 

It has been shown that a memorandum in the requisite 
form, whether made before or after the fact of agreement, 
will satisfy the requirements of the statute. But the 
nature of the disability attaching to parties who have not 
satisfied these requirements may be illustrated by cases 
in which they have actually come into Court without sup- 
plying the missing form. 

In the case of L&roux v. Brown, the plaintiff sued upon 
a contract not to be performed within the year, made in 
France and not reduced to writing. French law does 
require writing in such a case, and by the rules of private 
international law the formal validity of a contract is 
determined by the lex loci contracts, the law of the place 
where it is made. The mode of proof of the contract, 
however (as being a matter of procedure), is governed by 
the lex fori, the law of the place where the action is 
brought. If, therefore, the 4th section avoided contracts 
made in breach of it, the plaintiff could have recovered, 
for his contract was good in France where it was made, 
and the lex loci contradua would have been applicable. If, 
on the other hand, the 4th section affected the mode of proof 
only, the contract, though not void, was incapable of proof 
in England, because the necessary evidence was wanting. 

Leroux tried to show that the 4th section would have 
avoided his contract, if it had been an English contract. 
He would then have succeeded, for he could have proved, 
first, his contract, and then the French law wliich made 
it valid. But the Court held that the 4th section dealt 
only with matters of proof, and did not avoid the 
contract, but only made it incapable of proof, unless he 
could produce a memorandum of it. This he could not 
do, and so lost his suit. 

The rule is further illustrated by the mode in which 


p. 85. 


liC B 8ot. 
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T^ doo- equity has dealt with such contracts. The history of the 
niatter needs attention. 

formanoe. ju guits for obtaining specific performance, equity 
would admit parol evidence to show that a contract had 
been made (even though it was one of a kind required 
to be in writing by the Statute of BVauds), where one of 
the parties had so acted on the faith of promises made by 
the other, as to render it unfair that both should not 
be bound. 

When the Judicature Act enabled all the divisions of 
the High Court to recognize and administer equitable 
rights and remedies, the reason of the rule and its 
limitation to this form of remedy were at first overlooked, 
It Q. B. D. and so in Britain v. Bossiter an action was brought for 

133 

wrongful dismissal, in breach of a verbal contract of 
To what service not to be performed within the year. The con- 
aTO^** tract had been performed in part and the rule of equity 
able. was invoked to dispense with the need of writing. The 
contract was one to Which the remedy by specific perfor- 
mance was inapplicable : the doctrine of part performance 
would therefore have been equally inapplicable. The 
Comt held, however, that the rule of equity was limited 
to contracts relating to an interest in land. 

This limitation of the doctrine is not consistent with 
earlier authorities. Probably the true rule is laid down 
D. by Kay, J., in McMamts v. Cooke, after a careful examina- 
tion of the cases bearing on the subject : — 

at p. 697. * It is probably more accurate to say that the doctrine of part 

performance applies to all oases in which a Court of Equity would 
entertain a suit for speoido performance if the alleged contract had 
been in writing.’ 

Elliott y. And, conversely, it has since been held that in cases 
107 L 18. where Equity would not have granted specific perfor- 
mance, such as a contract to enter, into a partnership, 
the doctrine has no application. 

The Judicature Act, therefore, has not extended the 
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remedy, but only the jurisdiction through which the 
remedy may be obtained, and as the Chancery could not 
have given damages in lieu of special performance before 
the Act, so damages cannot be obtained where parol 
evidence ns admitted as above described. at'p^si^ 

For a review of the acts which have been held to Sco^ 
constitute part performance, the reader must be referred doctrine, 
to Sir Edward Fry’s book on Specific Performance. The issS' 
learned author, in a passage with which the Court of 
Appeal have expressed their concurrence, lays down four 
conditions which must be fulfilled. The acts relied upon 
must be solely referable to some such contract as is 
alleged ; the circumstances must be such that it would 
be a fraud in the defendant to take advantage of the 
statute ; the contract to which the acts refer must be 


such as in its own nature is enforceable by the Court ; and 
proper parol evidence of the contract must be given. In 
considering the natiure of the acts which will take the case 
out of the statute, it must be remembered that in a suit 


founded on part-performance the defendant is charged, 
not on the contract itself, but on the equities arising out 
of the acts done in execution of the contract. Thus to 
take possession of the land, to spend money upon it, to 
give notice to tenants already in possession, are sufficient 
to raise an equity, for the plaintiff has altered his position 
on the strength of the contract. But payment of rent in , Lam^rt* 
advance (which at first sight looks an even stronger case) 
raises no equity in his favour, for he can recover it back 
from the defendant by action if the contract is not per- 
formed ; yet no act is more readily referable to the con- 
tract, if it were on the contract itself, and not on the 


equity, that the defendant is charged. 

In Maddison v. Alderson a promise of a gift of land was 7 Q. b. d. 
made to the plaintiff in consideration that she remained in 
the service of the promisor during his lifetime. She did 
so ; but the House of Lords, affirming the judgment of 
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Of Dickiii' 
son V. Bar> 
row. [1904] 
3 Ch. 3^9. 


Contract 
of sale 


the Court of Appeal, held that the service so rendered 
was not exclusively referable to the promised gift. It 
might have been given for other reasons, and so was not 
such part performance as admitted parol evidence of the 
promise. 

Sale op Goods Act, 1893, Section 4. 

(1) A contract for the sale of any goods of the value of £io or up- 
wards shall not be enforceable by action unless the buyer shall accept 
part of the goods so sold, and actually receive the same, or give some- 
thing in earnest to bind the contract, or in part payment, or unless 
some note or memorandum in writing of the contract bo made and 
signed by the party to be charged or his agent in that behalf 

(2) The provisions of this section apply to every such contract, 
notwithstanding that the goods may be intended to be delivered at 
some future time or may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for delivery, or some act 
may be requisite for the making or completing thereof, 6r rendering 
the same fit for delivery \ 

(3) There is an acceptance of goods within the meaning of this 
section when the buyer does any act in relation to the goods which 
recognizes a pre-existing contract of sale, whether there be an accept- 
ance in performance of the contract or not. 

We have here to consider, as in the case of the 4th 
section of the Statute of Frauds — 

(1) The nature of the contract. 

(2) The form required. 

(3) The effect of non-compliance with these require- 
ments. 

(i) The Statute deals with the sale of goods, and goods 
are defined therein as ‘ chattels personal other than 
things in action and money ’ ; but the words ‘ contract 
of sale * include two sorts of agreement — ‘ sale ’ and 
an * agreement to sell/ and the 4th section deals with 

' This sub-section contains the substance of s. 17, now repealed, of the 
Statute of Frauds. The language is altered so as to leave no doubt that 
the effect of this section, both as to the form required and the effect of its 
absence, is identical with that of s. 4 of the Statute of Frauds. 

* This sub-section embodies the section, now repealed, of Lord Tenterden's 
Act, which settled the doubt as to the operation of the 17th section of the 
Statute of Frauds upon an agreement to sell. 
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both. The essential difference appears in an earlier 

section of the Act : — 

• 

‘ Where under a oontraot of sale the property in the goods is trans- 
ferred from the seller to the buyer the contract is called a sale ; but 
where the*transfer of the property in the goods is to take place at 
some future time, or subject to some condition thereafter to be fulfilled, 
the contract is called “ an agreement to sell.*’ ' 

The contract for the sale of goods may therefore con- 
template either an instantaneous, or a future or conditional, 
transfer of property in the goods ; and a subsequent section 
of the Act supplies us with the tests which determine 
whether a contract is a * sale ’ or an ‘ agreement to sell.’ 

To constitute a ‘ sale ’ the goods sold must be specific, 
they must be in a ddiverable state, and the sale must be 
unconditional. 

If A orders any ten sheep out of X’s flock the goods are 
not specific. If he orders a table which he sees in course 
of making in X’s shop the goods are incomplete. If he 
buys X’s stack of hay at so much a ton, the price to be 
ascertained when the hay is taken down and weighed, there 
is yet something to be done to fix the price. 

Where the conditions of a sale are satisfied the contract 
operates as a transfer of property, as a conveyance. 
When, and so soon as, the parties are agreed the property 
in the goods passes to the buyer : he has the remedies of 
an owner in respect of the goods themselves, besides an 
action ex contractu against the seller if the latter fail to 
carry out his bargain or part with the goods to a third 
party : the goods stand at his risk, and if they are de- 
stroyed the loss falls on him and not on the seller. 

It is further important to bear in mind, not only that 
the difference between a sale and an agreement to sell is the 
difference between conveyance and contract, but that an 
agreement to sell may become a sale on the fulfilment of 
the conditions on which*the property in the goods is to 
pass to the buyer. 


8 . 1 ( 3 ). 


includes 
a sale, 
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agreement 
to sell. 
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As a rule th^ is no great difficulty ip determining 
whether, as a fact, these conditions have been fulfilled. 
But questions sometimes arise which admit of some 
doubt, in cases where there is an agreement for the 
purchase of goods which are not specific, and the*eeller has 
to appropriate the goods to the contract. Upon such appro- 
priation the contract becomes a sale : it is therefore 
desirable to ascertain the precise moment at which 
property and risk pass to the buyer. 

If the buyer selects the goods to be appropriated, if 
he approves the selection made by the seller, or if the 
goods are delivered to a carrier on the authority of the 
buyer, the appropriation takes place at the moment 
of approval, or of delivery. If however the seller 
has selected the goods on the authority of the buyer, 
but without his express approval, doubts may arise 
whether his selection is irrevocably binding upon him 
chaimeis, Or whether it merely expresses an intention which he 
Gtold^Act may alter. The question is one which need not be 
hiituq. discussed here ; it is a part of the law of the special 
contract of sale. 

A different sort of question has arisen in cases where 
skilled labour has been expended on the thing sold in 
pursuance of the contract, and before the property is 
transferred. It has been asked whether the contract is 
a contract of sale or for the hire of services. The law 
may be taken to be now settled, that, whatever the respec- 
tive values of labour and the materials, if the parties 
contemplate the ultimate delivery of a chattel the contract 
is for the sale of goods. 

1U.kS.37*. ‘ I do not think,* said Blackburn, J., in Itee t). Gj i^n, that the test to 

apply in these cases is whether the value of the work exceeds that of the 
materials used in its execution; for if a sculptor was employed to 
execute a work of art, greatly as his skill and labour, supposing it to be 
of the highest description, might exceed the value of the marble on 
which he worked, the contract would in my opinion be nevertheless, 
for the sole of a chattel.’ 
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(2) As to the form, it is enough to say that where, in Difieronoe 
absence of a part acceptance and receipt or part pa3rment, 
a ’note or memorandum in writing is required, the rules 
applicable to contracts under section 4 of the Statute of 
Frauds apply to contracts under the Sale of Goods Act 
with one exception. 

The consideration for the sale need not, under this 
section, appear in writing unless the price is fixed by the 
parties. It then becomes a part of the bargain and must 
appear in the memorandum. Since the enactment only 
applies to contracts for the sale of goods, it wiU be pre- 
sumed, if no consideration for the sale be set forth, that 
there is a promise to pay a reasonable price : but this 
presumption may be rebutted by evidence of an express 
verbal agreement as to price, so as to show that a 
memorandum which does not contain the price is Hoadieyv. 
msumcient. loBin^ 48a 

The definition of ‘ acceptance ’ in sub-section (3) should • Acoep- 
be noted. There is an acceptance within the meaning 
of section 4 when the buyer ‘ does any act in relation to 
the goods which recognizes a pre-existing contract of sale, 
whether there be an acceptance in performance of the 
contract or not.’ An example will make this clear. If 
A has verbally ordered a cask of wine of a certain quality 
over the value of £10 and on its arrival draws a sample 
to test the quality, his action recognizes a pre-existing 
contract ; that is, it is only to be explained on the hypo- 
thesis that a contract exists. Amd therefore he has 


supplied the necessary evidence of a contract, even though 
he rejects the cask forthwith 


It is to be observed that s. 4 of the Statute of Frauds, Pre*ted t. 
so far as relates to contracts not to be performed within ^ 

a year, is not repealed by s. 4 of the Sale of Goods Act 


^ For what does and what does not constitute acceptance see Page v, 
Morgan, 15 Q, B. D. 228 ; Taylar v. SmiiK [1S93I 3 Q. B. 65 ( 0 . A.) ; and 
Tayhr v. Great Eaetern Railway Co., [1901] i K. B. 774. 
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where contracts for the sale of goods are concerned. 

Acceptance or receipt of the goods in these circumstances 

does not therefore dispense with the note or memorandum 

in writing required by the earlier statute. 

Effect of (3) It remains to note that if there be no aeceptance 

pfknM™ receipt, no part payment, and no memorandum or 

with note in writing, the section declares that the contract 
seotion. 

shall not be * enforceable by action.’ 

The Sale of Goods Act has thus set at rest another 
question which, though practically settled, had remained 
for a long time uncertain in the case of the 17th section 
of the Statute of Frauds. Like the 4th section of that 
Taylorv.Gt. Statute, the requirements of the Sale of Goods Act do 
[i^i]iK.B. not affect the validity of the contract, they only impose 
conditions as to its proof. 

§ 4 . Consideration. 

It has already been stated that Consideration is the 
universal requisite of contracts not under seal, and this is 
generally true of such contracts, even when the law has 
prescribed a form in which they should be expressed, so 
long as the form is not that of a Deed. It will be well 
Oonaidera- therefore to start with a definition of Consideration ; 
and we may take that which is given in the case of 
Currie v. Miaa 

UR. *A valuable consideration in the sense of the law may consist 

ioE»c1i.i 62. gjtjjgj some right, interest, profit, or benefit accruing to one party, 
or some forbearance, detriment, loss, or responsibility given, suffered, 
or undertaken by the other.’ 

Consideration is something done, forborne, or suffered, 
or promised to be done, forborne, or suffered by the 
promisee in respect of the promise. It must necessarily 
be in respect of the promise, since consideration gives to 
the promise a binding force. 

We may now lay down some general rules as to Con- 
sideration : — 
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I. It is necessary to the validity of every promise not 
under seal. 

*2. It need not bo adequate to the promise, but must 
be of some value in the eye of the law. 

3. It must be legal. 

4. It must be either present or future, it must not be 
past. 


I. Consideration is necessary to t)ie validity of every 
simple contract. 

The case of Pillans v. Van Mierop shows that the 
rule laid down above was still open to question in the 
year 1765. Lord Mansfield held that consideration was 
only one of several modes for suppl3ang evidence of the 
promisor’s intention to bind himself ; and that if the 
terms of a contract were reduced to writing by reason of 
commercial custom, or in obedience to statutory require- 
ment, such evidence dispensed with the need of considera- 
tion. 

The question arose again in 1778. In Rann v. Hughes, 
Mrs. Hughes, administratrix of an estate, promised in 
writing to pay out of her own pocket money which was 
due from the estate to the plaintiff. There was no con- 
sideration for the promise, and it was contended that the 
observance of the form required by section 4 of the Statute 
of Frauds made consideration unnecessary. The case 
went to the House of Lords. The opinion of the judges 
was taken, and was thus delivered by Skynner, C. B. : — 


3 Burr 1663 

Necessity 
of con- 
sideration. 




' It is undoubtedly true that every man is by the law of nature 
bound to fulfil his engagements. It is equally true that the law of 
this country supplies no means nor affords any remedy to compel the 
performance of an agreement made without sufficient consideration. 
Such an agreement is nudum pactum ex quo non oritur actio ** ; 
and whatsoever may be the sense of this maxim in the civil law, it 
IS in the last-mentioned sense only that it is to be understood in our 
law. ... All contracts are by the law of England divided into agree- 
ments by specialty and agreements by parol ; nor is there any such 
2605 „ 
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third class as some of the counsel have endeavoured to maintain as 
contracts in writing. If they be merely writteji and not specialties, 
they are parol and a consideration must be proved.’ 

Excep- We here get a rule of universal application, a uniform 
gwiera? actionability of every promise made parol. 

■•"It*- In each case we must ask, Does the promisor get any 
benefit or the promisee sustain any detriment, present or 
future, in respect of the promise ? If not, the promise is 
gratuitous, and is not binding. In working out this 
doctrine to its logical results it has, no doubt, happened 
from time to time that the Courts have been compelled 
to hold a promise to be invalid which the parties intended 
to be binding, or that the slightness of the benefit or 
detriment which may constitute a consideration has 
tended to bring the requirement into ridicule. Thus we 
find a learned Law Lord, trained under another system of 
jurisprudence, commenting as follows on a case before 
him in the House of Lords : — 

Lord Dane ‘ I coufess that this case IS to my mind apt to nip any budding affec- 
din loDun' one might have had for the doctrine of consideration. For 

the effect of that doctrine in the present case is to make it possible for 
**55 ^ person to snap his fingers at a bargain deliberately made, a bargain not 

in itself unfair, and which the person seeking to enforce it has a legiti* 
mate interest to enforce. Notwithstanding these considerations I 
cannot say that I have ever had any doubt that the judgment of the 
Coiiit of Appeal was right.’ 

But the value of the rule must be tested by its practical 
convenience. We need some means of ascertaining 
whether the maker and receiver of a promise contemplated 
the creation of a legal liability. The rule, or doctrine, of 
consideration affords a uniform test for this purpose ; 
and it may be questioned whether the general convenience 
is not better served by adopting this test in its logical 
completeness than by allowing distinctions and subtleties 
to refine the rule away. Two exceptions, however, we may 
note to the universality of the rule. 

(1) The promise of a gratuitous service, although not 
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enforceable as a promise, involves a liability to use 
ordinary care and skill in performance. 

•(2) In dealings arising out of negotiable instruments, 
such as bills of exchange and promissory notes, a promise 
to pay n»oney may be enforced though the promisor gets 
nothing and the promisee gives nothing in respect of the 
promise. 

These two exceptions represent legal obligations 
recognized in the Courts before the doctrine of Considera- 
tion was clearly formulated ; they were engrafted upon 
the Common Law. in the first case from the historical 
antecedents of contract, in the second from the law 
merchant. It is better to recognize these exceptions, to 
define tliem and to note their origin, than to apply 
the doctrine of Consideration by forced and artificial 
leasoning to legal relations which grew up outside it. 

2. Consideration need not be adequate to the qyromise, but 
mnst be of some value in the eye of the law. 

Courts of law will not make bargains for the parties to 
a suit, and, if a man gets what he has contracted for, will 
not inquire whether it was an equivalent to the promise 
which he gave in retm'n. The consideration may be 
a benefit to the promisor, or to a third party, or may be 
of no apparent benefit to anybody, but merely a detriment 
to the promisee : in any case ‘ its adequacy is for the 
parties to consider at the time of making the agreement, 
not for the Coirrt when it is sought to be enforced.’ 

The following cases will illustrate the rule. 

Bainbridge owned two boilers, and at the request of 
Firmstone allowed him to weigh them on the terms that 
they were restored in as good a condition as they were 
lent. Firmstone took the boilers to pieces in order to 
weigh them and retiuned them in this state, and for 
breach of his promise Bainbridge sued him. The defen- 
dant was held liable. 


See p. 10^. 


See p 30a 
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‘The consideration is that the plaintiff, at the defendant's request, 
had consented to allow the defendant to weigh the boilers. 1 suppose 
the defendant thought he had some benefit : at any rate there h 
a detriment to the plaintiff from his parting with the possession for 
ever so short a time.* 

€ 

In Haigh v. Brooks, the consideration of a promise to 
pay certain bills was the surrender of a document supposed 
to be a guarantee, which turned out to be unenforceable. 
The worthlessness of the document surrendered was held 
to be no defence to an action on the promise. ‘ The 
plaintiffs were induced by the defendant’s promise to part 
with something which they might have kept, and the 
defendant obtained what he desired by means of that 
promise.’ 

In De la Bere v. Pearson, Vaughan Williams, L. J., thus 
described the contract sued upon : — 

‘ Tbo defendants advertised, offering to give advice with reference 
to investments. The plaintiff, accepting that offer, asked for advice, 
and asked for the name of a good stockbroker. The questions and 
answers were, if the defendants chose, to be inserted in their paper 
os published ; such publication might obviously have a tendency to 
increase the sale of the defendants’ paper, I think that this offer, 
when accepted, resulted in a contract for good consideration.’ 

Equity treats inadequacy of consideration as affording 
corroborative evidence of Fraud or undue influence, such 
as may enable a promisor to resist a suit for specific per- 
formance, or get his promise cancelled. But more inade- 
quacy of consideration, unless, in the words of Lord Eldon, 
it is BO gross as ‘ to shock the conscience and amount in 
itself to conclusive evidence of fraud,’ is not of itself 
a ground on which specific performance of a contract will 
be refused. 

Though consideration need not be adequate it must be 
real. This leads us to ask what is meant by saying that 
consideration must be ‘ something of some value in the 
eye of the law.’ 

The definition of Consideration, supplied by the Coiu4 
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of Exchequer Chamber in Currie v. Miaa, amounts to this 
— ^that consideration is something done, forborne, or 
suffered, or promised to be done, forborne, or suffered, by 
the promisee in respect of the promise. Therefore it 
may bo (i) a present act, forbearance, or sufferance, 
constituting eitJier the offer or the acceptance of one of 
the parties, and being all that can be required of him under 
the contract or (2) a promise to do, forbear, or suffer, 
given in return for a like promise. In the first case the 
consideration is present or executed, in the second it is 
fiiture or executory. 

The offer of a reward for information, accepted by the 
supply of the information required ; the offer of goods, 
accepted by their use or consumption, are illusti’ations 
of executed consideration. Mutual promises to marry ; 
a promise to do work in return for a promise of payment, 
are illustrations of executory consideration. And the 
fact that the promise given for a promise may be dependent 
upon a condition does not affect its validity as a considera- 
tion. A promises X to do a piece of work for which 
X promises to pay if the workmanship is approved by M. 
The promise of X is consideration for the promise of A. 

In the application of this rule wo must ask, when 
action is brought upon a promise : — 

(a) Did the promisee do, forbear, suffer, or promise 
anything in respect of the promise to him ? 

(b) Was his act, forbearance, sufferance, or promise 
of any ascertainable value ? 

(c) Was it more than he was already legally boimd 
to do, forbear, or suffer ? 

On the answer to these questions depends the reality of 
the consideration. 

(a) Apart from the opinions expressed by Lord Mans- 
field, we find cases in comparatively modem times which 
have raised a doubt whether consideration, under certain 
circumstances, is necessary to make a promise actionable. 
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The cases have resulted in the establishment of two 
rules : — 

Motive is not the same thing as consideration. 

Consideration must move from the promisee. 

Motive must be distinguished from consideration. 
aQ B. 851. In Thomas v. Thomas, a widow sued her husband’s 
executor for breach of an agreement to allow her to 
occupy a house, which had been the property of her hus- 
band, on payment of a small portion of the ground-rent. 
Motive The executor in making the agreement was carrying out 
sSeratton, expressed by the deceased that his wife should 

have the use of the house. The Court held that the 
desire to carry out the wishes of the deceased would not 
amount to a consideration. ‘ Motive is not the same thing 
with consideration. Consideration means something of 
some value in the eye of the law, moving from the plaintiff.’ 
But it was further held that the rmdertaking by the 
plaintiff to pay ground-rent was a consideration for the 
defendant’s promise, and that the agreement was binding. 

The confusion of motive and consideration has appeared 
in other ways. 

sw)<i con- The distinction between good and valuable consideration, 
' or family affection as opposed to money value, is only to 
be found in the history of the law of Real Property. 
Motive has most often figured as consideration in the form 
of a moral obligation to repay benefits received in the 
past. It is clear that the desire to repay or reward a bene- 
factor is indistinguishable, for our purposes, from a desire 
on the part of an executor to carry out the wishes of a 
Wright' <^6C®^sed friend, or a desire on the part of a father to pay 
4^' * ^ debts of his son. The mere satisfaction of such 
a desire, unaccompanied by any present or future benefit 
accruing to the promisor or any detriment to the 
promisee, cannot be regarded as of any value in the eye 
of the law. 
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At the end of the eighteenth and beginning of the nine- 
teenth century, the moral obligation to make a return 
for past benefits had obtained cmrency in judicial language 
as an equivalent to consideration. The topic belongs 
to the discussion of past as distinguished from executed 
or present consideration, but it is well here to insist on 
the truth that past consideration is no consideration, 
and that what the promisor gets in such a case is the 
satisfaction of motives of pride or gratitude. The question 
was settled once for all in Eastwood v. Kenyon, and a final 
blow given to the doctrine that past benefits would support 
a subsequent promise on the ground of the moral obliga- 
tion resting on the promisor. ‘ The doctrine,’ said Lord 
Denman, ‘ would annihilate the necessity for any con- 
sideration at all, inasmuch as the mere fact of giving a 
promise creates a moral obligation to perform it.’ 

Consideration must move from the promisee. 

It has been argued that where two persons make a con- 
tract in which one of them promises to confer benefits 
upon a third party, the third party can sue upon the 
contract for the money or other benefit which it is agreed 
that he should receive. 

The matter concerns mainly the operation of contract, 
but it is plain that if such a contention were well founded, 
a man could sue on a promise not made to him, nor 
supported by any consideration which he had furnished. 

It was at one timb held that where A made a binding 
promise to X to do something for the benefit of the son 
or daughter of X, the nearness of relationship, and the 
fact that the contract was prompted by natural affection, 
would give a right of action to the person interested. 

This however is no longer law. ‘ Our law knows 
nothing of a jus quaesitum tertio arising by way of 
contract. Such a right may be conferred by way of 
property, as, for example, under a trust, but it cannot 
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be conferred on a stranger to a contract as a right to 
enforce the contract in personam.’ ^ 
or by his But where an agent is instructed to obtain a promise 

agent. principal and to provide consideration, the con- 

sideration moves from the principal, not from the agent ; 
^he party providing the considei'ation must 
supra. in truth have been contracting as agent for the party 
claiming the benefit of the contract. The case of the 
broker who is instructed to procure a marine insurance 
policy on behalf of a client may perhaps at first sight 
appear to be an exception to this rule, for by the law 
merchant the broker alone, and not the client, was liable 
to the underwriter for the premium, a liability now made 
statutory by the Marine Insurance Act, 1906, s. 53. The 
effect therefore of this long-recognized custom is that the 
underwriter, having agreed with the client for the payment 
of the premium, agrees also to take the credit of the broker 
instead of the client. This is not, as Lord Esher pointed 
[1897] out in Universo Company v. Merchant's Marine Insurance, 

9(? a contradiction of the terms of the policy, but a mode of 

carrying them out ; and since the client is bound to supply 
the broker with the necessary funds for paying the under- 
writer, we may still say that the consideration moves from 
the client, even though, by virtue of the custom referred 
to, the underwriter is only entitled to sue the agent and 
not the principal for the premium which the latter has 
agreed to pay. 

The rule therefore holds good that a promisor cannot 
be sued on his promise if he made it merely to satisfy a 
motive or wish, nor can he bo sued on it by one who did 
not furnish the consideration on which the promise is 
based. 

(6) We now come to the class of cases in which the 
consideration turns out to be of no ascertainable value. 

‘ As to the effect of a promise which amounts to a declaration of trust 
see p. 282. 
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Physical or legal imix>ssibility, obvious upon the face Prtma 
of the contract, makes the consideration unreal. The {m^sd- 
impossibility must be obvious, such as is, ‘ according to the *’'^*^y* 
state of knowledge of the day, so absurd that the parties 
could not be supposed to have so contracted.’ If it is i'- , 
only a practical impossibility, present or subsequent, such 
as would arise from the death or destruction of the subject 
of the contract, unknown to the jmrties or unexpected by 
them when the contract was made, the effect would be 
different. The contract might be avoided in the first (jase 
on the ground of mistake, or discharged in the second case 
on the ground of subsequent impossibility. 

But a promise to pay money in consideration of a Physical 
promise to discover treasure by magic, to go round the 
world in a day, or to supply the promisor with a live 
pterodactyl, would be void for unreality in the considera- 
tion furnished. 

And an old case furnishes us with an instance of a legal or legal, 
impossibility. A bailiff was promised £40 in considera- 
tion of a promise made by him that he would release a debt 
due to his master. The Court held that the bailiff could »• 
not sue ; that the consideration furnished by him was » '**■ 
‘illegal,’ for the servant cannot release a debt due to 
his master. By ‘ illegal ’ it is plain that the Court meant 
legally impossible. 

Again, a promise which purports to be a consideration Unoer- 
may be of too vague and unsubstantial a character to be 
enforced. 

A son gave a promissory note to his father : the 
father’s executors sued him upon the note, and ho alleged 
that his father had promised to discharge him from 
liability in consideration of a promise on his part that 
he would cease from complaining, as he had been used 
to do, that he had not enjoyed as many advantages as 
his brothers. It was said that the son’s promise was no 
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M^tt a!* naore than a promise ‘ not to bore his father,’ and was too 
L j. ixch. vague to form a consideration for the father’s promise 
to waive his rights on the note. 

So too promises to pay such remuneration ‘ as shall be 
BmveViM right ’ ; to retire from the practice Of a trade 

D^viS^’. * allows,’ have been held to throw upon 

0^0*3^. the Courts a responsibility of interpretation which they 
were not prepared to assume. These cases correspond 
with offers held to be incapable of creating legal relations, 
as described on p. 47. 


Cases occvu: in which it is hard to determine whether 
the consideration is or is not real. A good illustration of 
such oases is afforded by promises of forbearance to 
exercise a right of action or agreements to compromise 
a suit. 

Forbear- A forbearance to sue, even for a short time, is con- 
sideration for a promise, although there is no waiver or 
compromise of the right of action. 

» Dr * Sm. In the Alliance Bank v. Broom Messrs. Broom were 
asked to give security for moneys owing by them to the 
Bank. They promised to assign the documents of title 
to certain goods ; they failed to do so and the Bank sued 
for specific performance of the promise. The Court held 
that — 


‘ Although there was uo promise on the part of the Bank to abstain 
for any certain time from suing for the debt, the effect was that the 
Bank did give and Messrs Broom received the benefit of some degree 
of forbearance, not indeed for any definite time, but at all events some 
degree of forbearance.’ 


To use the expression adopted by the Court in a similar 
case, the promise to give security ‘stayed the hand of 
the creditor.’ 

wie*n V On the other hand, ‘ where there is no communication 
AMM?ation sccurity, where there is no express agreement, and 

« * there are no circumstances from which the Court can 
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imply any agreement, then there is no possibility of its 
being said with any justice that any consideration has 
been given at all.’ 

But in order that forbearance should be a considera- 
tion some liability must be shown to exist, or to be 4 Ka»f, 455. 
reasonably supposed to exist by the parties. In Jones 
V. Ashbumham action was brought on a promise to pay 
£20 to the plaintiff in consideration of his forbearance 
to sue for a debt which he alleged to be due to him from 
a third party deceased. The pleadings did not state that 
there were any representatives of the dead man towards 
whom this forbearance was exercised, nor that he had left 
any assets to satisfy the claim. It was a mere promise 
not to sue persons unknown for a sum which was not 
stated to be in existence or recoverable, and was held to 
be no consideration. ‘ How,’ said Lord Ellenborough, 

‘ does the plaintifiE show any damage to himself by for- 
bearing to sue when there was no fund which could be 
the object of suit, when it does not appear that any person 
in rerum natura was liable to him ? ’ 

The compromise of a suit furnishes consideration of the Compro- 
same character. In the case of forbearance the offer may guit. 
be put thus : ‘ I admit your claim but will do or promise 
something if you will stay your hand.’ In the case of 
a compromise the offer is ‘ I do not admit your claim ’ (or 
‘ defence ’ as the case may be), ‘ but I will do or promise 
something if you will abandon it.’ 

But it has been argued that if the claim or defence is of 
an unsubstantial character the consideration fails. The 
answer is to be found in the judgment of Cockburn, C. J., 
in Callisher v. Bischoffsheim : — sQ 8.449. 

‘ Every day a compromise is effected on the ground that the party 
malring xt A ohanoo of Succeeding in it, and if he bona fide believes 
that he has a fair chance of succeeding be has a reasonable ground 
for suing and his forbearance to sue will constitute a good eonsideta- 
tion. such a person forbears to sue be gives up what he believes 

to be a right of action and the other party gets an advantage, and 
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instead of being annoyed with an action he escapes the vexations 
incident to it. It would be another matter if a person made a claim 
which he knew to be unfounded and, by a compromise, derived an 
advantage under it : in that case his conduct would be fraudulent.* 

Wadev. If therefore it is clear that one of the parties to the 

Simeon, ^ 

i c B. 548. compromise has no case, and knows that he has none, 
the agreement to compromise would not be held binding. 

Gratuitous A different kind of difficulty has arisen in cases of the 
gratuitous bailment or deposit of chattels, and in cases 
of gratuitous employment. Here the law imposes a 
liability, independent of contract, upon the depositary 
or the person employed. The relations of the parties 
therefore originate sometimes in contract, sometimes in 
the voluntary act of the party liable, and the cases need 
to be carefully studied in order to ascertain the precise 
legal relation with which the Courts are dealing. 

A chattel may bo bailed, or placed in the charge of 
a bailee or depositary, for various purposes — ^for mere 
custody, for loan, for hire, for pledge, for carriage, or in 
some other way to be dealt with or worked upon. In 
every case the relations of the parties originate in contract : 
but in every case a duty to use reasonable care is imposed 
by law on the bailee, and failure to use such care constitutes 
A wrong independently of contract. 

Turnt-r v The bailor has always a remedy for failure to use care ; 

1 18^1 he can bring an action ex delicto, for negligence. If his 

matter of complaint extends beyond this he must rely 
upon the terms of tho contract, and if the bailment itself 
is gratuitous, and an action is brought ex conUractu, 
we must seek for tho consideration which supports the 
contract. It has been laid down constantly, and may 
be taken as settled law, that tho fact of parting with the 
possession of property is a detriment to the bailor which 
furnishes consideration for a promise by the bailee to take 
reasonable care of the property, or to do certain services 
in respect of it. 

Thus A allowed two bills of exchange to remain in the 
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hands of X, and X thereon promised that if he could get 
the bills discounted he would do so and pay the proceeds 
to Ihe account of A. This promise was held to be made 
on good consideration, namely the permission given to X 
to retain the custody of the bills. 

It will be noted that the bailee here undertook some- 
thing more than mere custo'dy, that the action was ex 
contractu, and that therefore consideration was required 
to be shown. 

In the case of bailment of a chattel the owner parts 
with possession, but no such consideration is to be found 
in cases of gratuitous employment. 

A offers to do X a service without reward : the offer 
is accepted : no action would lie if the service were not 
performed, because there is no consideration for the 
promise of A : and yet there is abundant authority for 
saying that if the service is in fact entered upon, and per- 
formed so negligently that X thereby suffers loss or injury, 
there is a liability which the Courts would recognize. 

A promised X to build him a warehouse by a certain 
day. X sued A for non-completion of the warehouse 
within the promised time, and also for having increased 
the cost of the building by having used now materials 
instead of old materials, which he was ordered to use as 
far as they would go. 

The promise of A was gratuitous, and the Court held 
that, on tliis account, he was not liable on his promise to 
complete within a given time ; but that, having entered 
on the work and by disobedience to orders increased its 
cost, he was liable for a misfeasance. 

Again, Coverdale undertook, gratuitously, to effect an 
insurance of Wilkinson’s house. This he did, but owing 
to his neglect of some formalities Wilkinson could recover 
nothing on the policy when the house was brumed down. 
Coverdale was held liable in damages to Wilkinson ; but 
if he had refused to carry out his promise he would have 
incurred no liability. 


Hart V. 
Miles.4C B., 

N.S.571. 


QratuitouB 
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ment. 


Elace V. 
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It may be said that this action was on the case for 
negligence ^ ; but the liability was stated to arise on 
the promise, and was disputed on the ground that 
there was no consideration for the promise. It was 
therefore based on contract, and there could be no 
question here as in Turner v. StaUibraas, of a common 
law liability superimposed on an acknowledged contract 
of bailment. 

It seems a mistake to discuss the liabilities of to-day 
on the basis of a system of pleading which only provided 
circuitous and artificial remedies for breach of contract. 
Either we must dismiss the conception of agreement from 
these cases and place them on the broad ground adopted 
. by Willes, J., in Skelton v. L. N . W. Railway : ‘ If 
a person undertakes to perform a voluntary act, he is 
liable if he performs it improperly, but not if he neglects 
to perform it ’ ; or else we must follow the analogy of the 
contract Mandatum. In that contract no liability was 
created until the service asked for was entered upon ; 
thenceforward the one party was bound to use reasonable 
care in performance, the other to indemnify against loss 
incmred in doing the service. Such liabilities, reasonable 
enough in themselves, are difficult to reconcile with a logi- 
cal use of the English doctrine of CJonsideration ; and 
they may well be exceptions to its universal application 
in Clontract. 

(c) Does the promisee do, forbear, suffer, or promise 
more than that to which he is legally bound ? If the 
promisor gets nothing in return for his promise but that 
to which he is already legally entitled, the consideration 
is unreal. 

This may occur where the promisee is under a publ ic 
duty to do that which he promises to do. Where a witness 
has received a subpoena to appear at a trial, a promise 
* Sm Holdnrorth, History of English Law, toL iii. 330. 
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to pay him anything beyond his expenses, is based on no Coiiint v 
consideration ; for the witness is bound to appear and a^’ 
givb evidence. 

But where a police-constable who sued for a reward England » 
offered for the supply of information, leading to a con- “b’ 
viction, had rendered services outside the scope of his 
ordinary duties, he was held entitled to recover. 

On the same principle a promise not to do what a man 
legally cannot do is an unreal consideration. The case of 
Wade V. Simeon, cited in discussing forbearance as a a.c u. S48. 
consideration, is a sufficient illustration of this point. 

Again, we find unreality of consideration where the Promise 
promisee undertakes to fulfil the conditions of an existing 
contract. contract. 

In the course of a voyage from London to the Baltic 
and back two seamen deserted, and the captain, being 
unable to supply their place, promised the rest of the 
crew that if they would work the vessel home the wages 
of the two deserters should be divided amongst them. 

The promise was held not to be binding. 

‘ The agreement is void for want of consideration. There was no 
consideration for the ulterior pay promised to the manners who 
remained with the ship. Before they sailed from London they had 
undertaken to do all they could under all the emergencies of the 
voyage. . . . The desertion of a part of the crew is to be considered 
an emergency of the voyage as much as their death ; and those who 
remain are bound by the terms of their original contract to bring the 
ship in safety to her destined port.’ 

But the decision would have been otherwise if ' uncon- Hartley v 

Fonsonby, 

templated risks had arisen. There is an implied condition 7E &b 873. 
in the contract into which a seaman usually enters, that 
the ship shotild be seaworthy. So where a seaman had 
signed articles of agreement to help navigate a vessel & p- ‘to 
home from the Falkland Isles, and the vessel proved to 
be unseaworthy, a promise of extra reward to induce him 
to abide by his agreement was held to be binding. 

The actual performance of that which a man is. legally 
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Perform* bound to do, stands on the same footing as his promise to do 
exSiCig that which he is legally compellable to do. This rule seems 
contract. logical deduction from the doctrine of consideration, but 
some applications of it have met with severe criticism. 

The payment by a debtor of a smaller sum in sa<)isfaction 
of a larger is not a good discharge of a debt Such 
payment is no more than a man is already bound to do, 
and is no consideration for a promise, express or implied, 
to forego the residue of the debt. The thing done or given 
must be somehow different to that which the recipient is 
What entitled to demand, in order to support his promise. The 
fact that the difference is slight will not destroy its efficacy 
difierent : in constituting a consideration, for if the Courts inquired 
whether the thing done in return for a promise was suffi- 
ciently unlike that to which the promisor was already 
bound, they would inquire into the adequacy of the 
consideration. Thus, the giving a negotiable instrument 
(such as a cheque) for a money debt, or ‘ the gift of a horse, 
Pinnei’s & hawk or a robe, in satisfaction, is good. For it shall be 

Re*’ 117.° intended that a horse, a hawk or a robe might be more 

beneficial to the plaintiff than money, in respect of some 
circumstance, or otherwise the plaintiff would not have 
accepted it in satisfaction ’ ; and even the payment of 
weiby V. part only of a debt has been held to be a good discharge 
IC.&P.5S7. of the whole, where the creditor agreed to accept it as 
such if it was advanced for the purpose by a person other 
than the debtor. 

It would hardly seem open to doubt that a promise, 
else no not under seal, to forego legal rights, must needs depend 
tionfor for its validity upon the rules common to all promises. 

But the general rule is subject to some variations of 
forego. detail in cases where the promise is made before the 
contract is broken and when it is made after. 

> ^ It ia strange that this rule should still be spoken of as the rule in 

37 . e , la. TTane, In that case it was held that a promissory note for £5 was 

no satisfaction for a debt of £15, not because there was no consideration (for 
a negotiable instrument was given for a debt) but because the satisfaction 
was inadequate. Such a decision would hardly be supported now. 
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(1) If a contract is wholly executory, and the liabilities 
of both parties aro as yet unfulfilled, it can be discharged 
by mutual consent, the acquittance of each from the 
other’s claims being the consideration for the promise of 
each to waive his own. 

A contract in which A, one of the parties, has done 
his part and X, the other, remains liable, cannot (save 
in the exceptional case of bills of exchange or promissory 
notes) be discharged by mere consent, but it may be 
discharged by the substitution of a new agreement. 
A has supplied X with goods according to a contract. X 
owes A the price of the goods. If A waives his claim for 
the money, where is the consideration for his promise 
to waive it ? li A and X substitute a new agreement, to 
the effect that X on pajdng half the price shall be exone- 
rated from paying the remainder, where is the considera- 
tion for A’s promise to forego the payment of half the sum 
due to him ? The new agreement needs consideration : 
there must be some benefit to A or detriment to X in 
return for A’s promise. Detriment to X there can be 
none in paying half of a sum the whole of which he may 
at any time be compelled to pay ; and benefit to A there 
can be none in receiving a portion of a sum the payment 
of which he can at any time compel. Unless A receives 
something different in kind, a chattel, or a negotiable 
instrument, or a fixed for an uncertain sum, his promise 
is gratuitous and must be made under seal. 

(2) Wenowcometocases where the contract is broken and 
a promise made to forego the right arising from the breach. 

Where the right itself is in dispute the suit may be com- 
promised as already described. 

Where the right is undisputed, the amount due may be 
uncertain or certain. 

If it is uncertain, the payment of a liquidated or certain 
sum would be consideration for foregoing a claim for 
a larger though uncertain amount. 


Contract 

executory. 


Contract 

oxecuteil. 

Foster i . 
Da>Kber, 

6 Ex 839. 
See pp. 335 
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Bight If it is certain, the promise to forego the claim or any 

dumiiEm ' ^ supported by the giving of 

cerudn. something different in kind, or by a payment in different 
manner to that agreed on. 

Ftytoe's As a general rule the cause of action arising from the 
77. ’ breach of contract is not discharged so long as the satis- 

faction remains executory, that is, so long as the agree- 
Lynnv. ment has not been carried out. As is said in an old 

Brnc^ 

a H.B1.319. case, ‘ accord executed is satisfaction : accord executory 
is only substituting one cause of action in the room of 
Mwjtav another, which might go on to any extent.’ But the 
[^9^8]’ question is really one of the construction of the agree- 

ment ; and the promise only, as distinct from the actual 
Elton Cap performance of it, may be a good satisfaction and dis- 
B^mdbent, charge of the cause of action, if it clearly appears that 
14a. ' ' the parties so intended. 

Some denunciation and some ridicule have been ex- 
pended on the rule that the payment of a smaller sum in 
satisfaction of a larger is not a good discharge of a debt. 
And yet, as was said in a judgment in which the House 
Foakes v. of Lords recently afl&rmed the rule, ‘ it is not really 
unreasonable, or practically inconvenient, that the law 
should require particular solemnities to give to a gratuitous 
contract the force of a binding obligation.’ 

There seems to be no difference between a promise by 
A io X to give him £45 on demand, and a promise by 
A to X to excuse him £45 out of £50 then due. If con- 
sideration is needed in the one case, it is needed in the 
other, and there can be no reason why the law should 
favour a man who is excused money which he ought to 
pay, more than a man who is promised money which he 
has not earned. 

Compod- A composition with creditors appears at first sight to be 
infraction of the rule, inasmuch as each creditor under- 
takes to accept a less sum than is due to him in satisfaction 
of a greater. But the promise to pay, or the payment 
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of a portion of the debt, is not the consideration upon 
which the creditor renounces the residue. That this is 
b6 is apparent from the case of Fitch v. Sutton. There 
the defendant, a debtor, compounded with his creditors 
and paid them ys. in the pound ; he promised the plaintiff, 
who was one of the creditors, that he would pay him the 
residue when he could ; but the plaintiff nevertheless 
gave him a receipt of all claims which he might have 
against him ‘ from the beginning of the world to that day.’ 
The plaintiff subsequently brought an action for the 
residue of his claim ; the defendant pleaded the accep- 
tance of ys. .in the pound in full of all demands : but 
Lord Ellenborough said — 

‘ It is impossible to contend that acceptance of £17 io». is an ex- 
tmguishment of a debt of £50. There must be some consideration 
for a relmquishment of the residue ; something collateral, to show 
a possibility of benefit to the party relinquishing his further claim, 
otherwise the agreement is nvdum pactum.’ 

The consideration in a composition with creditors must 
therefore be something other than the mere acceptance 
of a smaller sum in satisfaction of a larger : it is the 
sub^itution of a new agreement with new parties and 
a new consideration. 

The Common Law on this point (apart from the various 
Bankruptcy Acts) was settled in the case of Good v. 
Cheesman. There the defendant, a debtor who had com- 
pounded with his creditors, successfully set up as against 
an individual creditor suing for the whole of his debt, not 
a separate promise by that creditor to forego the residue, 
but a composition made with all the creditors. The 
consideration which supported each creditor’^ promise to 
accept a lesser sum in satisfaction of a greater was thus 
stated by Parke, J. ; — ‘ Here each creditor entered into 
a new agreement with the defendant (the debtor), the 
consideration of which, to the creditor, was a forbearance 
by all the other creditors, who were parties, to insist upon 
their claims.’ It is not the payment of a portion of the 
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^ydr. debt which forms the consideration in the case of a 
siatir composition with creditors, but the substitution of a new 
agreement with different parties for a previous debt, 
p. 193- composition with creditors is therefore no exception 

to the general rule ; creditor X not merely gets* payment 
of los. in the pound from his debtor A, but the benefit 
of a promise procured by A from creditors Y and Z that 
they too will be content with a payment of los. in the 
pound. 

It is not difficult to see that consideration is unreal if it 
Promfae to consist in a promise given to perform a public duty, to 
^trSct perform a contract already made with the promisor, or 
to discharge an existing liability. It is harder to answer 
the question whether the performance or promise to 
perform an existing contract with a third party is a real 
consideration. 

We must note two cases dealing with this form of 
consideration. 

9C B,N.s. In Shadwell v. Shadtoell, A had written to the plaintiff, 

159* 

his nephew, as follows : ‘ I am glad to hear of your 
intended marriage with X ; and as I promised to assist 
you at starting, I am happy to tell you that I will pay to 
you £150 yearly during my life or until your annual income 
derived from your profession as a Chancery barrister shall 
amount to six hundred guineas,’ The plaintiff married 
X ; the annuity fell into arrear ; the uncle died, and the 
plaintiff sued his executors. The Court differed as to 
the existence of a consideration for the uncle’s promise. 
Erie, C. J., and Keating, J., inclined to regard it as the 
offer of a promise capable of becoming a binding contract 
when the marriage took place. Byles, J., dissented, 
holding that the plaintiff had done no more than he was 
legally bound to do, and that his marriage was therefore 
no consideration for the uncle’s promise 

^ In other eases where there is a promise to pay money in considera- 
tion of a marriage taking place, the promise is a part of the engagement to 
marry, as in Synge v. Synge [1894] < Q* B. 466, or an inducement to the 
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In Scotaon v. Pegg, Scotson promised to deliver to Pegg 
a cargo of coal then on board a ship belonging to Scotson, 
and Pegg promised in return to unload and discharge the 
coal at the rate of forty-nine tons a day during each 
working day after the ship was ready to discharge. This 
he failed to do, and when sued for breach of his promise, 
pleaded that Scotson was under contract to deliver the 
coals to X or to JC’s order, and that X had made an 
order in favour of Pegg. Scotson therefore in promising 
to deliver the coals promised no more than he was bound 
to perform under his contract with X, and there was 
therefore no consideration for his promise to unload in 
the manner specified. 

The Court held that Pegg was liable. ‘ It is consistent 
with the declaration,’ said Martin, B,, ‘ that there may 
have been some dispute as to the defendant’s right to 
have the coals or it may be that the plaintiffs detained 
them for demurrage ; in either case there would be good 
consideration that the plaintiffs, who were in possession 
of the coals, would allow the defendant to take them out 
of the ship.’ But Wilde, B., said, ‘ If a person chooses 
to promise to pay a sum of money in order to induce 
another to perform that which he has already contracted 
with a third person to do, I confess I cannot see why 
such a promise should not be binding.’ 

Neither of these cases can be regarded as authoritative 
decisions on the point under discussion. 

In Shadwell v. Shadwell it is permissible to doubt 
whether there was in fact any contract at all, or any- 
thing but one of those promises which are not intended 
to create legal relationship. As Byles, J., pointed out in 
his dissenting judgment, the words ‘ to assist you at 
starting ’ would more naturally refer to the nephew’s 
start in his profession than to his marriage, the marriage 

engagement, as in Hafrmersley v. de Biel 12 CL & F. 62, or is made in con- 
sideration of an immediate fulfilment of the promise, as in SJteeU v. SiHerbeer 
£i T. L. R. 491. 
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itself being rather the occasion than the inducement of 
the promise. The case would have been different, if (to 
adopt a suggestion made by Martin, B., in the course of 
the argument in Scotson v. Pegg) the nephew had had it 
in mind to break his engagement and the uncle ho induce 
him to keep it had promised to pay him the annuity. 

In Scotson v. Pegg, the facts of the case are not very 
clearly stated. The charter-party entered into for the 
use of the ship appears to have embodied, as might be 
expected, the terms of the original contract between 
Scotson and X ; and it may reasonably be assumed from 
the report that tlic master signed bills of lading, deliver- 
able to X’s order, specifying the same time and mode of 
discharge as in the charter-party. The claim against 
Pegg was apparently for demurrage, and if he had been 
the indorsee of the bill of lading he would have been 
/«/ra,p. 305 . Undoubtedly liable under Section i of the Bills of Lading 
^^55- Presumably therefore he was not the indorsee ; 
4 Taunt. there is ample authority for the proposition that a 

person who, though not the indorsee, holds a bill of lading 
4 ">K.455. and takesdeliveryunderit, is bound byitsterms; o/oriion, 
one who, not being a holder of the bill of lading at all, 
promises in consideration of the delivery of the cargo to 
him that he will unload at the rate which the bill of 
lading in fact specified. 

There are nevertheless dicta in the two cases which 
seem to show that two judges in the first, and Baron 
Wilde in the second, thought that a promise given in 
consideration of the performance or promise to perform 
a contract with a third party was binding. 

The deci- It may well be argued that there is a distinction between 
o(^ltu ^ promise by B to perform an obligation which already 
exists as between himself and A alone and a promise to 
perform an obligation to a third party with which A has 
no concern. The two contracts are wholly distinct from 
one another, and A may indeed not know that B is under 
an obligation to any one to perform the act in question ; 
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nor is the performance of a contractual obligation to 
a third party on the same footing as the performance of 
a {)ublic duty. On the other hand, it may be urged we beg 
the question if we say that the consideration is the detri- 
ment to Ihe promisee in exposing himself to two suits 
instead of one for the breach of contract, for we assume 
that an action would lie on such a promise. But if we 
say that the consideration is the fulfilment of the pro- 
misor’s desire to see the contract carried out (assuming 
that he knows of its existence), we are in danger of 
confounding motive and consideration. 

Yet, on the whole, it seems not unreas 'nable to say that 
the performance or promise to perform an outstanding 
contract with a third party may be good consideration for 
a promise, because as between promisor and promisee a new 
obligation is in efltect undertaken. The point however 
awaits an authoritative determination. 

3. Consideration must be legal. 

This rule should be mentioned here, but we must deal ifgaiity 

. ofoon- 

with it later when the time comes to consider, as an ndera- 
element in the Formation of Contract, the legality of the 
objects which the parties have in view when they enter 
into a contract. 

4. Consideration may be executory or executed, it must not 
be past. 

We now come to deal with the relation of the considera- Consider- 
tion to the promise in respect of time. The consideration *'*'***^’ 
may be executory, and then it is a promise given for executory^ 
a promise ; or it may be executed, and then it is an act or executed, 
forbearance given for a promise ; or it may be past, and and past, 
then it is a mere sentiment of gratitude or honour prompt- 
ing a return for benefits received ; in other words, it is 
no consideration at all. 

As to executory considerations, nothing remains to be Bxecutwy 
added to what has been said already. It has been shown tkm. 
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that a promise on one side is good consideration for 
a promise on the other. 

A contract arises upon executed consideration when 
one of the two parties has, either in the act which consti* 
tutes an offer or the act which constitutes an acceptance, 
done all that he is bound to do under the contract, 
leaving an outstanding liability on one side only. These 
two forms of consideration have been described as ‘ accep- 
tance of an executed consideration,’ and ‘consideration 
executed upon request ’ : corresponding to the offer of an 
act for a promise, and the offer of a promise for an act. 

In the first case a man offers his labour or goods under 
such circumstances that he obviously expects to be paid 
for them ; the contract arises when the labour or goods 
are accepted by the person to whom they are offered, and 
he by his acceptance becomes bound to pay a reasonable 
price for them. So in Hart v. Mills the defendant had 
ordered four dozen of wine and the plaintiff sent eight ; 
the defendant retained thirteen bottles and sent back the 
rest, and the plaintiff sued him on the original contract 
for the purchase of four dozen. It was held that the 
retention of thirteen bottles was not an acquiescence in 
the misperformance of the original contract, but a new 
contract arising upon the acceptance of goods tendered, 
and that the plaintiff could only recover for thirteen 
bottles. ‘ The defendant orders two dozen of each wine 
and you send four : then he had a right to send back 
all ; he sends back part. What is it but a new contract 
as to the part he keeps ? ’ 

It must, however, be borne in mind that where the 
person to whom such an offer is made has no opportunity 
of accepting or rejecting the things offered, an acceptance 
to which he cannot assent will not bind him. The case 
of Taylor v. Laird, already cited, illustrates this proposi- 
tion. The difficulty which would arise, should such an 
enforced acceptance create a promise, is forcibly stated 
by Pollock, C. B. : — ‘ Suppose I clean your property 
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without your knowledge, have I then a claim on you for 
payment ? One cleans another’s shoes ; what can the 
other do but put them on ? Is that evidence of a contract 
to pay for the cleaning ? ’ 

The ‘consideration executed upon request,’ or the Offer of a 
contract which arises on the acceptance by act of the 
offer of a promise, is best illustrated by the case of an 
advertisement of a reward for services which becomes 
a promise to give the reward when the service is rendered. 

In such cases it is not the offeror, but the acceptor, who 
has done his part at the moment when ho enters into the 
contract. If A makes a general offer of reward for infor- 
mation and X supplies the information, .d’s offer is turned England v. 

, , , , Davidson, 

into a promise by the act of X, and X simultaneously 
concludes the contract and performs his part of it. 

And this form of consideration will support an implied 
as well as an express promise where a man is asked to do 
some service which will entail risk or expense. The 
request for such services embodies or implies a promise, 
which becomes binding when liabilities or expenses are 
incurred. A lady employed an auctioneer to sell her lit lUaiii \ . 
estate ; he was compelled in the course of the proceedings & ^ 76a. 
to pay certain duties to the Crown, and it was held that 
the fact of employment implied a promise to indemnify 
for money paid in the course of the employment . ‘ Whether 
the request be direct, as where the party is expressly 
desired by the defendant to pay ; or indirect, as where 
he is placed by him under a liability to pay, and does 
pay, makes no difference.’ 

It is probably on this principle, the implication of 
a promise in a request, that the case of Lampleigh v. ‘“5 
Braithwait is capable of explanation. If so, we do not 
need the theory with which we shall have to deal presently 
in discussing that case. 

It remains to distinguish executed from past considera- 
tion. 
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A past consideration is, in effect, no consideration at 
all ; that is to say, it confers no benefit on the promisor, 
and involves no detriment to the promisee in respect of 
his promise. It is some act or forbearance in time past 
by which a man has benefited without thereby incurring 
any legal liability. If afterwards, whether from good 
feeling or interested motives it matters not, he makes 
a promise to the person by whose act or forbearance he 
has benefited, and that the promise is made upon no other 
consideration than the past benefit, it is gratuitous and 
cannot be enforced ; it is based upon motive and not 
upon consideration. 

A purchased a horse from X, who afterwards, in 
consideration of the previous sale, promised that the 
horse was sound and free from vice. It was in fact 
a vicious horse. The Court held that the sale created 
no implied warranty or promise that the horse was not 
vicious ; that the promise must therefore be regarded 
as independent of the sale, and as an express promise 
based upon a previous transaction. It fell therefore 
‘ within the general rule that a consideration past and 
executed will support no other promise than such as 
would be implied by law.’ 

To the general rule thus laid down certain exceptions 
are said to exist ; they are perhaps fewer and less impor- 
tant than is sometimes supposed. 

(a) A past consideration will, it is sometimes said, 
support a subsequent promise, if the consideration was 
given at the request of the promisor. 

In Lampleigh v. Braithivait, which may be regarded as the 
leading case upon the subject, the plaintiff sued the defen- 
dant for £120 which the defendant had promised to pay 
to him in consideration of services rendered at his request. 
The Court here agreed that a mere voluntary courtesy 
will not have consideration to uphold an assumpsit. 
But if that courtesy were moved by a suit or request of 
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the party that gives the asmmpait it will bind ; ‘ for the 
promise, though it follows, yet it is not naked, but couples 
itself with the suit before, and the merits of the party 
procured by that suit.’ 

The case of Lampleigh v. Braithvnit was decided in 
the year 1615, and for some time before and after that 
decision, cases are to be found which, more or less defi- 
nitely, support the rule as stated above But from 
the middle of the seventeenth century until the present 
time no direct authority can be discovered, except the 
case of Bradford v. Roulston, decided in the Irish Court sn c. n 
of Exchequer in 1858. The rule has been laid down in 
text-books, but in the few cases in which it is referred 
to by the judges the interpretation placed on it in the 
books is regarded as open to question. 

Thus in Kaye v. DvMon, Tindal, C. J., lays down the &g. 
rule that ‘ where the consideration is one from which 
a prqmise is by law implied ’ — ^as for instanee where Modern 
acceptance of services imports a promise to pay for them — 

‘ no express promise made in respect of that consideration 
after it has been executed, and differing from that which 
is by law implied, can be enforced.’ 

ite goes on to say that where consideration given on 
request is not so given as to import a promise, ‘ it appears 
to have been held in some instances ' that an act done 
at the request of the party charged is sufficient considera- 
tion to render binding a subsequent promise. But on 
this point he expresses no opinion, nor was it necessary 
for the purposes of the judgment. The rule is further 
narrowed by Maule, J., in Elderton v. Emmens. He says, 4 c. b. m 
‘ An executed consideration will sustain only such a ’ 
promise as the law will imply ’ ; and this really means 
that the explicit promise in Lampleigh v. Braithivait 
would only be valid if the law would have implied it 
in any event from the words or conduct of the parties. 


* See oaaee ooUeoted in the note to HuiU v. Bate, 3 Dyer, 272 a. 
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In Kennedy v. Broun, Erie, C. J., puts the case of 
Lampleigh v. Braithvxi.it from a modern point of view. 

‘ It was assumed,’ he says, ‘ that the journeys which the plaintiff 
performed at the request of the defendant and the other services he 
rendered would have been sufiBoient to make any promise binding 
if it had been connected therewith in one contract ; the peculiarity 
of the decision lies in connecting a subsequent promise with a prior 
oonsideration after it had been executed. Probably at the present 
day, such serviee on such a request would have raised a promise by im> 
plication to pay what it was worth ; and the subsequent promise of a 
sum certain would have been evidence for the jury to fix the amount.’ 

I Bing N c This would seem to be the ratio decidendi in Wilkinson 

490 

V. Oliveira, where the plaintiff at the defendant’s request 
gave him a letter for the purposes of a lawsuit. The 
letter proved the defendant’s case, by which means he 
obtained a large sum of money, and he subsequently 
promised the plaintiff £1,000. Here the plaintiff evidently 
expected some return for the use of the letter, and the 
defendant’s request for it was, in fact, an offer that if the 
plaintiff would give him the letter he would pay a sum 
to be hereafter fixed. 

Regarded from this point of view the rule which we are 
discussing is no departure from the general doctrine as 
to past consideration. When a request is made which 
is in substance an offer of a* promise upon terms to be 
afterwards ascertained, and services are rendered in 
pursuance of that request, a subsequent promise to pay 
a fixed sum may be regarded as a part of the same trans- 
action, or else as evidence to assist the jury in determining 
what would be a reasonable sum. 

8 ir. c. L In opposition to this view stands Bradford v. RovlsUm. 

tangdeii,^ In that case it was expressly held that a past considera- 
tion, which had taken the form of the execution of a bill 
of sale to third parties upon the request of the defendant 
was good consideration for a subsequent promise by 
him to answer for their default. The authorities were 
elaborately reviewed and the rule in Lampleigh v. Braith- 
tvait was adhered to in its literal sense. 
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This Irish decision can scarcely now be regarded as good 
law. Having regard to the judgment in Kennedy v. Broun, 
referred to above, the correct view seems to be that the 
subsequent promise is only binding when the request, the 
consideration, and the promise form substantially one 
transaction, so that the request is virtually the offer of 
a promise, the precise extent of which is hereafter to be 
ascertained. This view is supported by the language of 
Bowen, L. J., in a more recent case : — 

* The fact of a past service raises an implication that at the time it 
was rendered it was to be paid for, and if it was a service which was 
to be paid for, when yon get in the subsequent document a promise 
to pay, that promise may be treated either as an admission which 
evidences, or as a positive bargain which fixes, the amount of that 
reasonAble remuneration on the faith of which the service was originally 
rendered.’ 

In spite therefore of the cases decided between 1568 
and 1635, and of Bradford v. RouUton (1855), we may say 
that the rule once supposed to have been laid down in 
Lampleigh v. Braithwait cannot now be received in such 
a sense as to form a real exception to the principle that 
a promise, to be binding, must be made in contemplation 
of a present or future benefit to the promisor. 

(6) We find it laid down that ‘ where the plaintiff volun- 
tarily does that whereunto the defendant was legally 
compellable, and the defendant afterwards, in considera- 
tion thereof, expressly promises,’ he will be bound by 
such a promise. But it is submitted that the authority 
for this rule wholly fails in so far as it rests on the cases 
which are habitually cited in support of it. 

The cases all turn upon the liability of parish authorities 
for medical attendance on paupers who are settled in one 
parish but resident in another. 

Woitson V. Turner (1767) was decided on the ground 
that the moral obligation resting upon overseers of a parish 
to provide for the poor would support a promise made by 
them to pay for services previously rendered to a pauper 
by a medical man. 


The trae 
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In Atkina v. Banwdl (1802) it was held that the moral 
obligation resting upon the parish in which a pauper is 
settled, to reimburse another parish, in which the pauper 
happened to be taken ill, for expenses incurred in medical 
attendance, is not sufficient to create a legal liability 
without an express promise. 

In Wing v. Mitt (1817), the pauper was also residing 
out of his parish of settlement ; but that parish acknow- 
ledged its liability for his maintenance by making him 
a weekly allowance. The pauper fell ill and died ; during 
his illness he was attended by Wing, an apothecary, who, 
after the pauper’s death, was promised payment of his 
bill by Mill, the overseer of the parish of settlement. 
The Comt held the overseer liable. 

It is not easy to ascertain the groimds of their decision 
from the judgments of Lord Ellenborough, C. J., and 
Bayley, J. Some sentences suggest that they held, on the 
authority of Watson v. Turner, that a moral obligation 
will support a promise ; others suggest that they held 
that there was a legal obligation cast on the parish of 
residence to do that which the parish of settlement might 
legally have been compelled to do, and that a quasi- 
contractual relation thus arose between the parties ; others 
again suggest that the allowance made to the pauper 
by the parish of settlement showed a knowledge that the 
pauper was being maintained at their risk, and amounted 
to an implied authority for bestowing the necessary medical 
attendance. This last is the view entertained as to the 
ratio decidendi in Wing v. Mill by the Court of Exchequer 
in the only case remaining for examination. 

In Pc^ynter v. Williams (1833) the facts were similar to 
those in Wing v. Mill, with this very important exception, 
that there was no subsequent promise to pay the apothe- 
cary’s bill. The defendant parish, the parish of settle- 
ment, was nevertheless held liable to pay for medical 
attendance supplied by the parish of residence. The 
payment of an allowance by the parish of settlement 
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was held by Lord Lyndhurst, C. B., to amount ‘ to a 
request on the part of the officers that the pauper shall 
not be removed, and to a promise that they will allow 
what was requisite.’ 

It wotild seem then that the promise in the cases cited 
to support this supposed rule, was either based upon 
a moral obligation, which, since the decision in Easttvood 
V. Kenyon, would be insufficient to support it, or was. an 
acknowledgment of an existing liability arising from 
a contract which might be implied by the acts of the 
parties, — a liability which, as Paynter v. Williams shows, 
did not need a subsequent promise to create it. 

And this is stated on high authority to be the true 
ground upon which the decision in Watson v. Turner may 
be supported. 

‘ The defendants, being bound by law to provide for the poor of the 
parish, derived a benefit from the act of the plaintiff, who afforded 
that assistance to the pauper which it was the duty of the defendants 
to have provided ; this was the consideration, and the subsequent 
promise by the defendants to pay for such assistance was evidence 
from which it might be inferred that the consideration was per* 
formed by the plaintiff with the consent of' the defendants, and con- 
sequently sufficient to support a general indebitatus assumpsit for 
work and labour performed by the plaintiff for the defendants, at 
their request.’ 

It is strange that an exception to the general rule as 
to past consideration, resting on such scanty and unsatis- 
factory authority, shotdd still be regarded as law 

(c) A real exception however to the general rule is to 
be found in the cases in which a person has been held 
capable of reviving an agreement by which he has bene- 
fited, although by rules of law since repealed, incapacity 
to contract no longer existing, or mere lapse of time, the 
agreement is not enforceable against him. The principle 
upon which these cases rest is — 

* that where the consideration was originally beneficial to the party 
promising, yet if he be protected from liability by some provision 

* These eidola of the text-books have been stereotyped in the Indian 
Contraot Act, a 2. sub-a (d) and a 25. sub-a 2. 
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of the statute or common law, meant for his advantage, he may 
renounce the benefit of that law : and if he promises to pay the debt, 
which is only what an honest man ought to do, he is then bound by 
the law to perform it.’ 

The following illustrations of the principle are to be 
found in the Reports. 

(1) A promise by a person of full age to satisfy debts 
contracted during infancy was binding upon him, before 
the Infants’ Relief Act, 1874, made it impossible to 
ratify, on the attainment of majority, a promise made 
during infancy. 

(2) A debt barred by the Statute of Limitations is 
revived by a subsequent promise to pay it. 

(3) In Lee v. Muggeridge a married woman (who, as 
the law then stood, was incapable of contracting) gave 
a bond for money advanced at her request to her son 
by a former husband. Afterwards, when a widow, she 
promised that her executors should pay the principal 
and interest secured by the bond, and it was held that this 
promise was binding. 

(4) In Flight v. Reed bills of exchange were given by 
the defendant to the plaintifi to secure the repayment of 
money lent at usurious interest while the usury laws were 
in force. The bills were by those laws rendered void 
as between the plaintiff and defendant. After the repeal 
of the usury laws by 17 & 18 Viet. c. 90 the defendant 
renewed the bills, the consideration for renewal being 
the past loan, and it was held that he was liable upon 
them. 

There are certain features common to all these cases. 
The parties are clearly agreed : the contract has been 
fulfilled for the benefit of one of the parties, while the 
other cannot get what he was promised, either because 
he has dealt with one who was incapable of contracting, 
or because a technical rule of law makes the agreement 
unenforceable. If the party who has received the benefit 
which he expected from the agreement afterwards 
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acquires capacity to contract ; or if the rule of law is 
repealed, as in the case of the Usury Acts ; or, as in 
the case of the Statute of Limitations, admits of a 
waiver by the person whom it protects, then a new 
promise based upon the consideration already received is 
binding 

The cases thus regarded seem a plain and reasonable They do 
exception to the general rule that a past consideration „pon 
wiU not support a promise. Unfortunately, they were 
at one time based upon the moral obligation which was tion. 
supposed to bind the person benefited and to give efficacy 
to his promise. 

It would have seemed enough to say that when two 
persons have made an agreement, from which one has 
got all the benefit he expected, but is protected by 
technical rules of law from liability to do what he had 
promised in return, he will be bound if, when those rules 
have ceased to operate, he renews his original promise. 

But when once the law of contract was brought into the 
cloudland of moral obligation, it became extremely hard 
to say what promises might or might not be enforced ; 
and the language used in some of the cases cited above 
was calcxilated to make the validity of contracts turn 
upon a series of ethical problems. In Lee v. Muggeridge, 5 Taunt 46 
Mansfield, C. J., says, ‘ It has long been established, that 
where a person is bound morally and conscientiously 
to pay a debt, though not legally bound, a subsequent 
promise to pay will give a right of action. The only 


* In the case of a promise to pay a debt barred by the Statute of Limita- 
tions, although there is ample authonty in the reports for the statement 
that the promise creates a new cause of action based upon the onginal 
debt, yet it would seem, as Lord Sumner points out in his judgment in 
Spertcer v. Hemn^rde [1922] 2 A. C 507, 519, after reviewing all the cases, 
that the earlier decisions at any rate proceed on the footing that the promise 
only renews or revives the onginal liability and that no new cause of action 
arises. If this be so, there is no question of a past consideration ; and the 
promise to pay ‘ is rather the mode of determining the character of the 
acknowledgment than the basis in itself of the debtor’s revived liability’ 
(ibid, at p. 533). 

2605 rr 
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question therefore is whether upon this declaration there 
appears a good moral obligation.’ 

In no case did ‘ moral obligation ’ play a more prominent 
part than in Lee v. Muggeridge ; but the doctrine, after 
Littlefield V it had Undergone some criticism from Lord Tenterden, 
Ad Si I was finally limited by the decision in Eastivood v. Kenyon. 

Eastwood had been guardian and agent of Mrs. Kenyon, 
and, while she was a minor, had incurred expenses in the 
improvement of her property : he did this voluntarily, 
and in order to do so was compelled to borrow money, 
for which he gave a promissory note. When the minor 
came of age she assented to the transaction, and after 
her marriage her husband promised to pay the note. 
Upon this promise she was sued. The moral duty to 
fulfil such a promise was insisted on by the plaintiff’s 
counsel, but was held by the Court to be insufficient 
where the consideration was wholly past. ‘ Indeed,’ said 
Lord Denman in delivering judgment, ‘ the doctrine 
would annihilate the necessity for any consideration at 
II A & E. all, inasmuch as the mere fact of giving a promise creates 
a moral obligation to perform it.’ 

Thus was finally overthrown the doctrine formulated 
by Lord Mansfield that consideration was only one of 
various modes, by which it could be proved that parties 
intended to contract : a doctrine which, in spite of the 
^T. R.3SO decision in Eann v. Hughes, survived in the theory that 
the existence of a moral obligation was evidence that 
a promise was intended to be binding. Consideration is 
not one of several tests, it is the only test of the intention 
of the promisor to bind himself by contract. 

Foreign We have been discussing throughout this chapter the 
and^the*^* rules of English law relating to consideration. It must 
of*con*** not, however, be forgotten that English courts may from 
sideration. time to time have to entertain actions relating to con- 
tracts which are not governed by English law. The rules 
which determine the law which governs a contract, or, as 
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it is called, the ‘ proper law ’ of the contract, are a branch 
of private international law and cannot be discussed at 
length in this place. It is sufiScient to say that the inten- 
tion of the parties is the determining factor, and, where 
that intention has either not been expressed or cannot be 
collected from the terms and circumstances of the contract, 
the lex loci contractus, the law of the place where the con- 
tract is made, is presumed to be the law by which the 
parties intended their contract to be governed. The 
student will do well to refer to the case of the British South 
Africa Company v. De Beers Mines, where he will find 
all the authorities upon the subject reviewed. If there- 
fore it should bo ascertained that the proper law of the 
contract before the Court is not the law of England, the 
question whether the contract is a valid one will not be 
determined by English law, and reference must be made 
to the proper law of the contract to determine whether 
consideration is required for its validity. This is what 
happened in the case of In re Bonacina, where the effect 
of a ‘ privata scrittura ’ in Italian law was considered. It 
was proved that a promise in this form based upon the 
moral obligation to pay a just debt created according to 
Italian law a new and valid legal obligation which would 
be enforced in the Italian courts. The proper law of 
contract being Italian law, the Court of Appeal held that 
the English doctrine of consideration did not apply, and 
that the contract, being valid by its proper law, was 
enforceable in England. 


[1910] I Ch. 
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CHAPTER V 


Capacity of Parties 

Further In the topics which we have hitherto discussed we 
subjTOtsof dealt with the primary elements of Contract. The 
parties must be brought together by Offer and Acceptance, 
and they must make an agreement which the Courts will 
regard as a legal transaction either by reason of its Form, 
or because of the presence of Consideration. 

But such a transaction may take place between parties, 
one or both of whom are rmder some disability for making 
a valid contract : it is therefore necessary to deal with 
disabilities : in other words, with the Capacity of Parties. 
Capacity Certain persons are by law incapable, wholly or in part, 
of binding themselves by a promise, or of enforcing a 
promise made to them. And this incapacity may arise 
from the following causes : — 

(1) Political or professional status. 

(2) Youth, which, until the age of 2i years, is supposed 
to imply an immaturity of Judgment needing the pro- 
tection of the law. 

(3) Artificiality of construction, such as that of cor- 
porations, which, being given a personality by law, take 
it upon such terms as the law imposes. 

(4) The permanent or temporary mental aberration of 
lunacy or drunkenness. 

(5) Marriage. Until the ist of January 1883 marriage 
effected a merger of the contractual capacity of the wife 
in that of her husband, subject to certain exceptions. 
The Married Women’s Property Acts of 1882 and 1893 
have greatly changed the law in this respect. 



Chap. V. § 1 


ALIENS 


133 


§ 1. Political or Professional Status. 

An alien has ordinarily the contractual capacity of 
a natural-born British subject, except that he cannot 
acquire J>roperty in a British ship : Merchant Shipping 
Act, 1894, s. I. 

In time of war, however, an alien who is an enemy, so 
far as concerns his capacity to contract or to enforce con- 
tracts already made, is subject to severe restrictions. For 
the purposes of the late war these restrictions were still 
further increased by Trading with the Enemy Acts which 
made commercial dealings of all kinds, direct and in- 
direct, with the King’s enemies a criminal offence ; but 
it will be sufficient here to indicate the Common Law 
rules upon the subject. 

We must note in the first place that nationality is not 
the test of enemy status for this purpose. The Full Court 
of Appeal in Porter v. Freudenberg, after reviewing all the 
authorities, has laid it down that the place where the 
person in question volimtarily resides or carries on busi- 
ness is the determining factor ; so that an enemy subject 
who resides or carries on business exclusively in a neutral 
country or (with the licence of the Crown) in Great 
Britain itself, may contract or sue on the same footing as 
an alien friend. Conversely, a British subject or a neutral 
residing or carrying on business in an enemy country is 
in the same position as an alien enemy. 

The position of an alien enemy as above defined appears 
to be as follows. (l) He cannot enter into any contract 
with a British subject during the continuance of the war. 

(2) He cannot until the war is over sue in the King’s Courts 
on any cause of action which has accrued before the war. 

(3) He may, if he can be duly served with a writ, be 
sued on a cause of action which has accrued before the 
war and may appear and defend the action, and, if un- 
successful, may appeal to a higher tribunal. (4) Con- 
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tracts made before the war between a British subject and 
an alien enemy which involve intercourse between the 
parties or the continued existence of which is contrary to 
public policy are wholly dissolved by the outbreak of 
war. An obvious example of the former is a partnership : 
of the latter a contract which if performed would be of 
assistance to the commerce or economic interests of the 
enemy state or detrimental to those of this country. 
(5) In the case of contracts not falling within the above 
description, performance is prohibited for the duration of 
the war, and therefore no cause of action can be main- 
tained subsequently in respect of non-performance during 
the war. Often this will be practically equivalent to 
a dissolution, as, for example, in the case of a contract to 
deliver goods within a specified time ; but there are 
others, for the most part of a continuing nature and (as 
has been said) ‘really the concomitants of rights of 
property,’ which are not dissolved at all. The contract 
between landlord and tenant, between insurance company 
and policy-holder, supply examples. 

Contracts have sometimes been fi’amed with elaborate 
clauses providing that on the outbreak of war their obliga- 
tions shall be wholly suspended for the time being but 
shall revive at the conclusion of peace. The Courts 
regard very jealously contracts of this kind and have not 
hesitated to declare them to be wholly at end, if public 
policy appeared to demand it. Private individuals, it has 
been observed, are not to bo allowed to dictate the con- 
ditions under which a contract shall or shaU not be finally 
determined by the outbreak of war. Nor are the obliga- 
tions of a contract suspended only by the outbreak of war 
and not dissolved, if the practical effect of suspension would 
involve the making of a new contract between the parties. 
The performance of mutual obligations under an executory 
contract cannot be postponed imtil the war is over, if the 
postponement would effect a substantial alteration in the 
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terms of the original contract ; and where this is the 
case, the contract is at an end. But these matters relate 
rather to the discharge than to the formation of contract. 

The Crown may at its discretion grant a licence to an 
alien enemy to contract and sue in time of war, and in 
that case his position will be exactly the same as that of 
an alien friend. 

The position of foreign states and sovereigns may also 
be conveniently referred to in this place. They have full 
capacity to enter into contracts in England, but neither 
they nor their representatives nor the officials and house- 
hold of their representatives are in any way subject to 
the jurisdiction of the English Courts. Their contracts 
cannot therefore be enforced against them, although they 
are capable of enforcing them. This immunity extends 
to a British subject accredited to Great Britain by a 
foreign state. 

A modern case illustrates the rule. A foreign sovereign 
residing in this country as a private person, made a 
promise of marriage under an assumed name. He did 
not thereby subject himself to the jurisdiction of our 
courts and so could not be sued for breach of his promise. 

A person convicted of treason or felony cannot, during 
the continuance of his sentence, make a valid contract ; 
nor can he enforce contracts made previous to conviction : 
but these may be enforced by an administrator appointed 
for the purpose by the Crown. 

A barrister cannot sue for fees due to him for services 
rendered in the ordinary course of his professional duties, 
whether the action be framed as arising upon an implied 
contract to pay for services rendered on request, or upon 
an express contract to pay a certain sum for the conduct 
of a particular business. 

A physician, until the year 1858, was so far in the 
position of a barrister that the rendering of services 
on request raised no implied promise to pay for them, 
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though the patient might bind himself by express 
contract. The Medical Act, 1858, s. 31, enabled every 
physician to sue on such an implied contract, subject to 
the right of any College of physicians to make by-laws for- 
bidding its Fellows to sue for their fees — a right vdiich has 
been exercised by the Royal College of Physicians. And 
this is re-enacted in substance by the Medical Act, 1886. 

§ 2 . Infants. 

The rights and liabilities of infants under contracts 
entered into by them during infancy rest upon Common 
Law rules which have been materially affected by statute. 
It will be convenient first to state the Common Law upon 
the subject. 

At Common Law there were but two classes of contracts 
which though made by an infant were as valid as though 
made by a person of full age ; namely, contracts for neces- 
saries and (in certain cases) contracts for the infant’s benefit. 

In all other cases Common Law treated an infant’s con- 
tracts as being voidable at his option, either before or after 
the attainment of his majority , and Sir F. Pollock in an ex- 
haustive {irgument has shown that this was so, even where 
the contract was not for the infant’s benefit. But these 
voidable contracts must be divided under two heads : — 

(а) Contracts which were valid and binding on the 
infant until he disaffirmed them, either during infancy or 
within a reasonable time after majority ; 

(б) Contracts which were not binding on the infant 
until he ratified them within a reasonable time after 
majority. 

(a) Where an infant acquired an interest in permanent 
property to which obligations attach, or entered into 
a contract involving continuous rights and duties, 
benefits and liabilities, and took some benefit under the 
contract, he would be bound, unless lie expressly dis- 
claimed the contract. 
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Illustrations may be found in the following cases. They 
do not appear to be affected by subsequent legislation. 

An infant lessee who occupies till majority is liable for 
arrears of rent which accrued during his minority. 

Shareholders who became possessed of their shares 
during infancy are liable for calls which accrued while 
they were infants. The grounds of infants’ liability under 
these conditions have been thus stated : — 

‘ They have been treated therefore as persons m a different situa- 
tion from mere contractors, for then they would have been exempt : 
but in truth, they are purchasers who have acquired an interest, not 
in a mere chattel, but in a subject of a permanent nature, either by 
contract with the company, or purchase or devolution from those 
who have contracted, and with certain obligations attached to it 
which they are bound to discharge, and have been thereby placed 
in a situation analogous to an infant purchaser of real estate who 
has taken possession, and thereby becomes liable to all the obliga- 
tions attached to the estate ; for instance, to pay rent in the case of 
a lease rendering rent, and to pay a fine due on the admission m 
the case of a copyhold to which an infant has been admitted, unless 
they have elected to waive or disagree the purchase altogether, either 
during infancy or after full age, at either of which times it is competent 
for an mfant to do so.’ 

Similarly an infant may become a part.ner, and at 
Common Law may bo entitled to benefits, though not 
liable for debts, arising from the partnership during his 
infancy. Equity however would not allow an infant, in 
taking the partnership accounts, to claim to be credited 
with profits and not debited with losses. But what is 
important for our present purpose to note is, that unless 
on the attainment of majority there be an express rescis- 
sion and disclaimer of the partnership, the partner will be 
liable for losses accruing after he came of age. 

Where an infant held himself out as in partnership with 
X, and continued to act as a partner till shortly before he 
came of age, and then, though ceasing to act as a partner, 
did nothing to disaffirm the partnership, he was held 
liable on debts which accrued, after he came of age, to 
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persons who supplied X with goods. ‘ Here,’ said 
Best, J., ‘ the infant, by holding himself out as a partner, 
contracted a continual obligation, and that obligation 
remains till he thinks proper to put an end to it, . . . 
If he wished to be understood as no longer continuing 
a partner, he ought to have notified it to the world.’ 

And so whore shares were assigned to an infant who 
attained his majority some months before an order was 
made for winding up the company, it was held that in 
the absence of any disclaimer of the shares he was liable 
as a contributory. 

Although the liabilities incurred by the infant are some- 
what different in these different cases, yet there is this 
feature common to all of them, that nothing short of 
express disclaimer will entitle a man, on attaining his 
majority, to be free of obligations such as we have 
described. 

(6) In the case of contracts that are not thus continuous 
in their operation, the infant was not bound unless he 
expressly ratified them upon coming of age. Thus a 
promise to perform an isolated act, such as to pay a reward 
for services rendered, or a contract wholly executory, and 
indeed all other contracts other than continuing contracts 
or contracts for necessaries or for the infant’s benefit, 
required an express ratification. 

Such was the Common Law upon the subject ; let us 
consider how it has been affected by legislation. 

The Infants’ Relief Act of 1874 appears to have been 
designed to guard not merely against the results of 
youthful inexperience, but against the consequences of 
honourable scruples as to the disclaimer of contracts 
upon the attainment of majority. Its provisions are as 
follows : — 

I . ‘All contracts whether by specialty or by simple contract hence- 
forth entered into by infants for the repayment of money lent or to 
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be lent, or for goods supplied or to be supplied (other than contracts 
for necessaries), and all accounts stated with infants, shall be absolutely 
void : provided always that this enactment shall not invalidate any 
contract into which an infant may by any existing or future statute, 
or by the rules of Common Law or Equity enter, except such as now 
by law arc* voidable. 

2. ‘ No action shall be brought whereby to charge any person 
upon any promise made after full age to pay any debt contracted 
during infancy, or upon any ratification made after full age of any 
promise or contract made during infancy, whether there shall or 
shall not bo any new consideration for such promise or ratification 
after full age.’ 

The precise meaning of the provisions of this Act is 
not at first easy to ascertain, but its effect may be sum- 
marized as follows * 

1. Three classes of infants’ contracts are, for the first Effect of 

Act, 8. I. 

time, made absolutely void ; namely, for money lent or to 
be lent ; for goods supplied or to be supplied (other than 
necessaries) ; and accounts stated. 

2. (a) (Contracts for necessaries supplied or to be sup- P>-ovi»otin 
plied are valid and binding on an infant (as they have 
always been), and so also are (6) contracts into which an 
infant could validly enter at the date of the Act and which 

at the same time were not voidable by him ; that is, 
certain contracts for the infant’s benefit. 

3. It is no longer possible for an infant to ratify after "• » 
majority that class of contracts which before the Act 
were invalid until affirmed ; and this is so, whether there 

is a new consideration for the promise or ratification after 
majority or not. 

4. Contracts which before the Act were valid until 
disaffirmed are not affected by the Act. 

We may now consider these four points in greater 
detail. 

(i) S. I of the Act has been strictly construed. 

An infant who had contracted trading debts was con- DeoisionB 
victed on an indictment charging him with having de- 
frauded his creditors within the meaning of the Debtors’ 
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, Act, 1869, The conviction was quashed on the ground 
that the transactions which resulted in debts were void 
under the Infants’ Relief Act. There were consequently 
no creditors to defraud. On the same reasoning an infant 
cannot be made a bankrupt in respect of such debts. 

And the Court of Appeal has held that a false represen- 
tation by an infant that he was of full age, whereby the 
plaintiff was induced to lend him money, cannot impose 
any contractual liability upon him by way of estoppel 
or otherwise ; tor the Act makes such a contract absolutely 
void. 

But, it may be asked, can an infant who has received 
goods and paid their price recover his money, or the 
tradesman his goods, on the ground that the transaction 
is void ? 

This much is clear, that if an infant has paid money 
and taken benefit under the contract he cannot recover 
the money so paid. 

An infant hired a house and agreed to pay the landlord 
£100 for the furniture. He paid £6o and gave a pro- 
missory note for the balance. After some months’ use 
of the house and furniture he came of age, and then took 
proceedings to get the contract and the promissory note 
set aside, and to recover the money which he had paid. 
He obtained relief from future liabilities on the contract 
and note, but could not recover money paid for furniture 
of which he had enjoyed the benefit. 

In the converse case, there is no authority precisely in 
point, although Hamilton v. Vaughan-Sherrin Co. shows 
that an infant who has bought shares on which no dividend 
has been paid, may within a reasonable time repudiate 
the shares and recover the money. In this case six weeks 
had elapsed, and the infant had not attended any meeting 
or otherwise affirmed his position as a shareholder. 
Although the purchase of shares in a Company is not 
a transaction which would fall under s, i of the Infants’ 
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Relief Act, the language of the Court is so full and explicit 
as to suggest a general rule, that where benefit has been 
received the infant cannot recover money paid ; that 
where no benefit has been received he can. 

(2) (a) An infant can bind himself by eontract for 
necessaries whether these take the form of a supply of 
goods or a loan of money ; but it must be assumed that 
the loan is made in immediate contemplation of the 
purchase of necessaries and is expended upon them. 

But the precise ground of the infant’s liability in either 
case is not clear and may not be co-extensive with the 
exception made by s. i of the Act . 

The liability in respect of a loan seems in Equity to 
rest on a rule which is of wider application than the rule 
as to necessaries. A loan of money to pay for necessaries 
was not recoverable at Common Law ; but in Chancery 
it was held that if an infant borrowed money to pay 
a debt for which by law he was liable, and the debt was 
paid therewith, the lender ‘ stood in the place of the 
person paid ’ and was entitled to recover the money 
lent. 

The liability for necessaries in the form of goods has 
been placed on another ground than that of exemption 
from statutory incapacity to contract, by Act of Parlia- 
ment and by judicial decision. The Sale of Goods Act, 
1893, enacts in s. 2 : — 

‘ Where necessaries are sold and delivered to an infant or to a person 
who by reason of mental incapacity or drunkenness is incompetent to 
contract, he must pay a reasonable price therefor. 

‘ Necessaries in this section means goods suitable to the condition in 
life of such an infant or minor or other person and to his actual require- 
ments at the time of sale and delivery.’ 

Here the legal liability to pay and the incapacity to 
contract are put side by side as co-existent and the infant 
would seem to be liable for necessaries, not because he 
was in this respect able to contract, but because he was 
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bound qwm ex contractu. This view is expressed by 
Fletcher Moulton, L. J., in Nash v. Inman : — 

0^^ 1 8 * An infant like a lunatic is incapable of making a contract of purchase 

in the strict sense of the words ; but if a man satisfies the needs of the 
infant or lunatic, the law will imply an obligation to repay him for the 
services so rendered and will enforce that obligation against the estate 
of the infant or lunatic. The consequence is that the basis of the action 
is hardly contract. Its real foundation is an obligation which the law 
imposes on the infant to make a fair payment in respect of needs 
satisfied. In other words the obligation arises re and not consensu.' 

Goods to The Sale of Goods Act says nothing of goods to be sup- 
pZied. It is quite possible that an infant might order 
goods which were undoubtedly necessaries when ordered, 
but that his needs might be met from some unseen source 
before the goods were supplied. His liability in that case 
would rest on the terms of the Infants’ Relief Act, and 
Gra*V*'^ it has been held that under that Act a contract for neces- 
I K. B Baries cannot be repudiated on the ground that it is 
partly executory. The infant must thus fulfil his contract 
or pay damages if he does not. 
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We must next consider what the phrase ‘ necessaries ’ 
includes. 

It has always been held that an infant may render 
himself liable for the supply to him, not merely of the 
necessaries of life, but of things suitable to his station in 
life and to his particular circumstances at the time. The 
locus dassicus on this subject is the judgment of Bramwell, 
B., in Ryder v. Wombwdl , — ^the conclusions of which 
were adopted by the Exchequer Chamber. In such cases 
the provinces of the Court and of the Jury are as follows : — 


Evidence being given of the things supplied and of the 


Nash V . circumstances and requirements of the infant, the Court 

Inmaiii 

'*^1 determines whether the things supplied can reasonably 

3 Ks* 1 • 

be considered necessaries at all ; and if it comes to the 


conclusion that they cannot, the case may not even be 
submitted to the jury. 
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Things may obviously be outside the range of possible 
necessaries. ‘ Earrings for a inale, spectacles for a blind 
person, a wild animal, might be suggested.’ 

Things may be of a useful character but the quality or 
quantity supplied may take them out of the character of 
necessaries. Elementary text-books might be a necessary 
to a student of law, but not a rare edition of ‘ Littleton’s 
Tenures ’ or eight or ten copies of ‘ Stephen’s Commen- 
taries.’ Necessaries also vary according to the station in 
life of the infant or his peculiar circumstances at the time. 
The quality of clothing suitable to an Eton boy would be 
unnecessary for a telegraph clerk ; the medical attendance 
and diet required by an invalid would be unnecessary 
to one in ordinary health. It does not follow therefore 
that because a thing is of a useful class, a judge is bound 
to allow a jury to say whether or no it is a necessary. 

But if the judge concludes that the question is an open 
one, and that the things supplied are such as may reason- 
ably be considered to be necessaries, he leaves it to the 
jury to say whether, in the circumstances of the case, the 
things supplied were necessaries in fact. And the jury 
must then take into consideration the character of the 
goods supplied, the actual circumstances of the infant 
and the extent to which the infant was already supplied 
with them. It is necessary to emphasize the words ‘ actual 
circumstances,’ because a false impression conveyed to 
the tradesmen as to the station and circumstances of the 
infant will not afiect the infant’s liability ; if a tradesman 
supplies expensive goods to an infant because he thinks 
that the infant’s circumstances are better than they really 
are, or if he supplies goods of a useful class not knowing 
that the infant is already sufficiently supplied, he does so 
at his peril. 

‘ Having ehovm that the goods were soitable to the oonditioii in life 
of the infant, he [the tradesman] most then go on to show that they 
were suitable to his actual requirements at the time of the sale and 
delivery. Unless he establishes that fact, either by evidence adduced 
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by himself or by oross-examination of the defendant’s witnesses, as 
the case may be, in my opinion he has not discharged the burden which 
the law imposes on him.’ 


The proviso (6) Contracts into which an infant may enter ‘ by any 
existing or future statute or by rules of Common Law or 
Equity ’ and which were not voidable at the date of the 
enactment, are not affected by the Act of 1874. 

This second exception needs an explanation. We have 
to look for contracts which were not for necessaries such 
as have been described above and yet even before the 
Act were not voidable. Such are to be found where an 
infant enters into a contract either of service so as to 
provide himself with the means of self-support, or for 
the purpose of obtaining instruction or education to fit 
himself to earn his living at a suitable trade or profession. 

Gerard.', Such contracts are in fact contracts for ‘ necessaries ’ in 

[1891] .j 

aQ.B.369. a wider sense. 


Clements v ‘ It has always been clearly held that contracts of apprenticeship 
R. ^o!,' with regard to labour are not contracts to an action on which the 

[1894] 3 Q B pjg^ qJ infancy is a complete defence. The question has always been 
whether the contract, when carefully examined in all its terms, is for 
the benefit of the infant. If so the Court will not allow the mfant to 
repudiate it.’ 

1.893] I QB. In the case cited an infant entered into a contract of 
service with a Railway Company, promising to accept 
the terms of an insurance against accidents in lieu of his 
rights of action under the Employers’ Liability Act, 
1880. It was held that the contract was, taken as a 
whole, for his benefit and that he was bound by his 
promise And an infant may be held liable for the breach 
Fiti^tnck, such a contract under the Employers and Workmen 
If “ Act, 1875. 

^ No civil proceedings can, it seems, be taken against an infant on an 
apprenticeship deed ; but if he misbehave he may be corrected by his master, 
or brought before a justice of the peace. De Francesco v. Barttum^ 43 Ch. 
B. 165. QyJbefi v, Fletcher^ Cro. Car. 1 79, A covenant in an apprenticeship 
deed to do or abstain from doing something after the apprenticeship has 
ceased may, however, be enforced by action : Qadd v. Th(mp 8 on» [1911] 

I K. B. 304. 
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On. the other hand an agreement by an infant, on 
entering the service of a SheflSeld newspaper, never during 
the rest of his life to become connected with any other 
newspaper within twenty miles of Sheffield was held in Leng 
V. Andrews to be more onerous than beneficial and the infant 
was entitled to repudiate it, apart altogether from the 
question whether it was void as being in restraint of trade. 

But if an infant’s contract of service contain some 
stipulations which are for his benefit and others, clearly 
severable from the rest, which are not, he may be bound 
by the contract in part. 

(3) The second section of the Act of 1874 makes it 
impossible for a man of full age to make himself liable 
upon a contract entered into during infancy (if one of 
that class of contracts which before the Act were invalid 
until affirmed), even though there bo a fresh consideration 
for his ratification of such liability. 

But we must note some points which are not quite 
obvious on reading the section. 

In the first place, it should be noted that thdugh the 
contract cannot be enforced against the party making the 
contract during infancy, yet he inay sue upon it. The 
words of the section do not avoid the contract ; they 
only make it imenforceable against one of the parties to 
it. But though damages may be recovered, specific 
performance cannot be obtained for the reason that the 
contract cannot be mutually enforced, and in these 
circumstances an equitable remedy which is in thedis* 
cretion of the Court to grant and cannot be claimed as of 
right is not permitted to be at the service of the infant. 

Secondly, the Courts have been strict in their applica- 
tion of s. 2 to contracts of the sort that before this Act 
were invalid unless ratified. 

King, an infant, became liable to a firm of brokers for 
£547 : after he came of age they sued him, and he com- 
promised the suit by giving two bills of exchange for £50. 

Se06 
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The firm endorsed one of the bills to Smith, who sued 
upon it. The Queen’s Bench Division held that the bills 
were a promise, based on a new consideration, to pay 
a debt contracted during minority, that here was a 
ratification of the sort contemplated by the Act, and that 
Smith could not recover. 

‘ I think,’ said Charles, J., ‘ that there was here a new consideration 
for the defendant’s promise ; but the section expressly says that no 
action shall be brought on such a promise even where there is a new 
L R loCh consideration for it. The case of ex parte Kibble seems strongly to 
^73- support that view. In that case the plamtiff had obtained a judgment 

by default for a debt incurred by the defendant during infancy, and the 
judgment had been followed by a judgment debtor summons and 
a petition for an adjudication in bankruptcy. The Court inquired into 
the consideration for the judgment, and finding that it was a debt 
contracted during infancy held that s. 2 applied to the case, and dis- 
missed the petition for adjudication/ 

Ratifica- In dealing with contracts other than those of debt the 
new pro- difficulty of distinguishing between the ratification of 
mise. an old promise and the making of a new one has led to 
extreme refinements. Strictly construed the Act would 
make it impossible for a man to become liable on any 
agreement made during infancy however advantageous 
to him. 

CoxhMd V. Where parties to mutual promises of marriage remain 
c.ft.43g on the footing of an engaged couple after the promisor 
has attained his majority, the maintenance of the engage* 
ment has been held to be a ratification and therefore 
insufficient to sustain an action for breach of the promise. 
Northcotev. Bu* whcre the mutual promises made during infancy are 
c°pfD?34 conditional on consent of the man’s parents, and the 
promise is renewed by him after majority with their 
consent ; or where an engagement is made during infancy 
with no date fixed for the marriage, and after attaining 
Ditchamv. nttajority the parties agree to name a day on which it 
c-Td^Io. shall take place, the promises so made have been held to 
be new promises and the breach of them is actionable. 
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(4) Lastly, the old distinction between contracts 
which were invalid until affirmed and those which were 
valid even at Common Law unless repudiated at majority 
still exists since the Act of 1874, which does not in any 
way affect the latter class. Three cases establish this 
important distinction. 

An infant received an assignment of shares in 1883 : he 
said he would repudiate them, but did not do so. He 
reached full age in 1886 : in 1887 the Company was 
wmmd up and he was not permitted to take his name ojfi 
the list of contributories. 

An infant became a member of a building society, 
received an allotment of land, and for four years after 
he came of age paid instalments of the pmehase money. 
Then he endeavoured to repudiate the contract. He was 
not permitted to do so. 

An infant became a party to a marriage settlement, 
under w’^hich he took considerable benefits. Nearly four 
years after coming of age he repudiated the settlement. 
It was held that a contract of this nature was binding 
unless repudiated within a reasonable time of the attain- 
ment of majority, and that he was too late 

lileasonableness in respect of time must depend entirely 
on the circumstances of each case. A lapse of more than 
thirty years has been held not to bar the right to avoid 
a settlement made during infancy, but in that case the 
settlement had remained inoperative during the whole 
time, and the infant had been ignorant of its provisions. 


Contracts 
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Farrington 
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[189^1 2Ch. 
461 


An infant is liable for wrong : but a breach of contract 
may not be treated as a wrong so as to make the infant 
liable ; the wrong must be more than a misfeasance in 
the performance of the contract, and must be separate 

* Note however that by the Infants’ Settlement Act» 1855, a male infant 
if over twenty and a female infant li over seventeen, can, with the sanction 
of the Court, make a binding marriage settlement ; and^this may be done 
either before or after the marriage. 


Infant 
may not be 
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Lovett V 
Lovett, 
^1898] I Ch 



148 


FORMATION OF CONTRACT 


Part II 


i ennities v. 

Lutidall, S 
T. R. 335- 


l^lie V. 

Sheill 

Wa!, 


Stocks V 
Wilson 




but may 
for actual 
tort, 
though 
origi^t- 
ing in 
contract. 
Barnard v. 

45- 


In re 
Saager, 6 o 

L.T. 665 . 


from and independent of it. Thus where an infant hired 
a mare to ride and injured her by over-riding, it was held 
that he could not be made liable upon the contract by 
framing the action in tort for negligence ; and an infant 
who has obtained a loan by falsely representing his age 
cannot be made to repay the amount of the loan in the 
form of damages in an action for fraudulent misrepre- 
sentation. Nor can an infant be made liable for goods 
sold and delivered by charging him in trover and con- 
version ; for though by the Infants’ Relief Act contracts 
for goods supplied to an infant are made absolutely void, 
yet the delivery of the goods to him with intent to pass 
the property in them vests the title in the infant, in 
exactly the same manner as a gift of property coupled 
with delivery vests the title in the donee. The tradesman 
has in other words made a gift of the goods to the infant, 
though he could not sell them to him. 

But when an infant hired a horse expressly for riding 
and not for jumping, and then lent it to a friend who 
jumped the horse and killed it, he was held liable : for 
‘ what was done by the defendant was not an abuse of the 
contract, but was the doing of an act which he was ex- 
pressly forbidden by the owner to do with the animal.’ 

A butcher boy appropriated some of the meat which 
he was employed to carry to his master’s customers ; he 
sold it and kept the money. He was detected, an account 
was made of the money due from him, which he acknow- 
ledged to be correct, and when he came of age he gave 
a promissory note for the amount. He was held liable 
for the amount. It was argued that the liability arose 
on an account stated, which was void imder s. i, or on 
a ratification which was xmenforceable imder s. 2. But 
the Couit held that he was liable to an action ar delicto, 
and that his promise to pay when he came of age was 
the compromise of a suit, for which, being of age, he was 
competent to contract. 
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The aid of equity has been invoked for the purpose of Equitable 
compelling an infant who has obtained property or money 
by fraud to make restitution. The remedy in such a case, 
it has been said, is not a remedy on the contract, but an 
equitable remedy for the fraud, and is therefore not stocks v 
affected by the Infants’ Relief Act. It is, however, not of 
so extensive a nature as was at one time supposed, and has »+» 
no application where the result would be to derogate from 
the rule that an infant cannot be made liable for what is in 
substance a contractual obligation by framing the action 
in tort. Its true scope and limitation were considered 

[1914] 

by the Court of Appeal in Leslie v. Sheill, where all the 3 k a. 606. 
earlier decisions are reviewed. ‘I think,’ said Lord 
Sumner, ‘ that the whole current of decisions down to 
1913, apart from dicta which are inconclusive, went to 
show that, when an infant obtained an advantage by 
falsely stating himself to be of full age, equity required 
him to restore his ill-gotten gains or to release the party 
deceived from obligations or acts in law induced by the 
fraud, but scrupulously stopped short of enforcing against 
him a contractual obligation entered into while he was 
an infant, even by means of a fraud. . . . Restitution 
stopped where repayment began.’ The equitable remedy 
is therefore not available in cases where an infant has 
obtained a loan of money by falsely representing his true 
age. This was the point at issue in Leslie v. Sheill. ‘ The 
money was paid over,’ as Lord Sumner pointed out, 

‘ in order to be used as the defendant’s own, and he has 
so used it and spent it. There is no question of tracing it, 
no possibility of restoring the very thing got by the fraud, 
nothing but compulsion through a personal judgment to 
pay an equivalent sum out of his present or future 
resources, in a word nothing but a judgment in debt to 
repay the loan. I think this would be nothing but en- 
forcing a void contract. So far as I can find, the Court of 
Chancery never would have enforced any liabiUty under 
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circumstances like the present, any more than a Court of 
law would have done so.’ 

§ 3 . Corporations. 

i.Neoes- A corporation is an artificial person created by law. 

Hence the limitations to the capacity of a corporation for 

traotuai entering into a contract may be divided into necessary 
capacity. ^ ^ . 

and express. The very nature of a corporation imposes 

some necessary restrictions upon its contractual power 

(e. g. it cannot contract to marry), and the terms of its 

incorporation may impose others. 

A corporation has an existence separate and distinct 
irom that of the individuals who compose it ; their 
corporate rights and liabilities are something apart from 
their individual rights and liabilities ; they do not of 
themselves constitute the corporation, but are only its 
members for the time being. 

Must con- Thus a corporation, having this ideal existence apart 
tl^ugh from its members, is impersonal, and must contract by 
i ”^^6^08 of an agent. Tt ‘ cannot act in its own person, 
for it has no person.’ 

It follows also that a corporation must give some formal 
evidence of the assent of its members to any legal act 
which, as a corporation, it may perform. Hence the 
requirements that a corporation must contract under 
seal. 

Ante, p Tlic cxceptioiis to this requirement have been dealt 
with elsewhere. It should however be noticed that 
where a corporation either expressly, or by the necessary 
construction of the terms of its incorporation, has power 
to make negotiable instruments, exception is made by the 
Bills of Exchange Act, 1882, s. 91 (2), to the general rule 
that by the law merchant an instrument under seal is not 
negotiable. Before this Act a trading corporation whose 
business it might be to make such instruments could 
render them valid by the signature of an agent duly 
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appointed, but tho validity of a bill or note made under 
the seal of a corporation was doubtful. 

* The express limitations upon the capacity of corporate 
bodies must vary in every case by the terms of their incor- 
poration. Much has been and still may be said as to the 
effect of these terms in limiting the contractual powers 
of eorporations, but we cannot here discuss the doctrine 
of ‘ ultra vires.’ The question whether the terms of 
incorporation are the measure of the contracting powers 
of the corporation, or whether they are merely proliibitory 
of contracts which are inconsistent with them, was dis- 
cussed at length in the much litigated case of the Ashbury 
Carriage Goynpany v. Riche ; and the results of this and 
other cases point to a distinction between two kinds of 
corporations. 

A common law corporation, that is, a corporation 
created by charter in virtue of the royal prerogative, can 
deal with its property, or bind itself by contract like an 
ordinary person, subject always to such special directions 
given in the charter as might make certain contracts in- 
consistent with the objects of its creation. 

But a corporation created by or in pursuance of statute 
is limited to the exercise of such powers as are actually 
conferred, or may reasonably be deduced from the 
language of the statute. And thus a company incor- 
porated under the Companies Acts is bound by the terms 
of its memorandum of association to make no contracts 
inconsistent with, or foreign to, the objects set forth in 
the memorandum. 

The Companies (Consolidation) Act, 1908, enables such 
a company to alter its memorandum under certain 
conditions and for certain objects, e. g. the furtherance 
of its business, the addition of cognate business, or the 
abandonment of some of its original objects. 

A contract made uUra vires is void ; but not on the 
ground of illegality. Lord Cairns in the case last above 
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fc^r ille- cited takes exception to the use of the term ‘ illegality. 

pointing out that it is not the cbject of the contracting 
capacity, parties, but the incapacity of one of them, that avoids the 
contract. 


§ 4 . Lunatic and drunken persons. 

The con- The contract of a lunatic or drunken person is binding 
vddable: bipcn him unless it can be shown that at the time of 
making the contract he was wholly incapable of under- 
standing what he was doing and that the other party 
knew of his condition. 


Imperial ‘ When a person enters into a contract and afterwards alleges that 
Stonejigga] insane at the time that he did not know what he was doing 

I Q B 6oi and proves the allegation, the contract is as binding upon him in 
every respect, whether it is executory or executed, as if he had been 
sane when he made it, unless he can prove further that the person 
with whom he contracted knew him to be so insane as not to be capable 
of understanding what he was about,’ 


whether of 
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Hall V War- 
ren, 9 Ves 
605. 
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or drunk- 
en person. 


Matthews v. 
Baxter, L R. 
8 Ex 132 


A lunatic, even though he has been found insane by 
inquisition is not on that account incapable of con- 
tracting : the validity of the contract depends on the 
knowledge which the other party may be shown, or 
reasonably supposed, to have possessed of the state of 
mind of the insane person. But it seems that a lunatic 
so found by inquisition cannot, even during a lucid 
interval, execute a valid deed which disposes of property. 

A person who makes a contract while in a state of 
intoxication may subsequently avoid the contract, but 
if it is confirmed by him it is binding on him. A man, 
while drunk, agreed at an auction to make a purchase of 
houses and land. Afterwards, when sober, he affirmed 
the contract, and then repented of his bargain, and when 
sued on the contract pleaded that he was drunk at the 


^ Commissiona de lunatko inquxrendo are no longer issued specially in 
each case of alleged insanity. A general commission is now, by 53 & 54 
Viet. c. 5, issued from time to time, under the Great Seal, to Masters in 
Lunacy appointed by that Act, who conduct an inquiry in each case in 
a manner prescribed by the Act. 
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time he made it. But the Court held that although he had 
once had an option in the matter and might have avoided 
the contract, he was now bound by his afiirmation of it. 
‘ I think,’ said Martin, B., * that a drunken man, when 
he recovers his senses, might insist on the fulfilment of 
his bargain, and therefore that he can ratify it so as to 
bind himself to a performance of it.’ 

The rules of equity are in accordance with those of 
common law in this respect. Under such circumstances 
as we have described. Courts of Equity will decree specific 
performance against a lunatic or a person who entered 
into a contract when intoxicated, and will on similar 
grounds refuse to set aside their contracts. 

By the Sale of Goods Act, 1893, s. 2, a lunatic or a 
drunkard is liable qnasi ex contractu for necessaries sold 
and delivered, if by reason of mental incapacity or 
drunkenness he is incapable of contracting. 

§ 5. Married Women. 

Until the ist of January, 1883, it was true to state that, 
as a general rule, the contract of a married woman was void. 

Yet there were exceptions to this rule : in some cases 
a married woman could make a valid contract, but could 
not sue or be sued upon it apart from her husband ; in 
others she could sue but could not be sued alone ; in 
others she could both sue and be sued alone. 

(i) A married woman might acquire contractual rights 
by reason of personal services rendered by her, or of the 
assignment to her of a chose in actim. In such cases 
the husband might ‘ reduce into possession ’ rights of this 
nature accruing to his wife, but unless he did this by 
some act indicating an intention to deal with them as his, 
they did not pass, like other personalty of the wife, into 
the estate of the husband. They sm-vived to the wife if 
she outlived her husband, or passed to her representatives 
if she died in his lifetime. 
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Co Litt. (2) The wife of the king of England ‘ is of capacity to 

^33 ^ 

grant and to take, sue and be sued as a /e?«c sole,, at the 
common law.’ 

(3) The wife of a man cimUier morlwis ^ had similar 
rights. 

(4) The custom of the City of London enabled a 
married woman to trade, and for that purpose to make 
valid contracts. She could not sue or be sued upon these 
(except in the City Courts) unless her husband was joined 
with her as a party, but she did not thereby involve him 
in her trading liabilities. 

20&»iVict. (5) A group of exceptions to the general rule was 
created by the Divorce and Matrimonial Causes Act, 1857. 

Divorce, A woman divorced from her husband is restored to the 


judicial 

separa- 

tion. 


desertion. 


Contract 
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M^Greg^orv, 
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position of a feme sole. 

Judicial separation, while it lasts, causes the wife * to 
be considered as a feme sole for the purpose of contract, 
and wrongs and injuries, and suing and being sued in any 
judicial proceedings.’ ss. 25, 26. 

And a wife deserted by her husband, and having 
obtained a protection order from a magistrate or from the 
Court, is ‘in the like position with regard to property 
and contracts, and suing and being sued, as she would 
be under this Act if she had obtained a judicial separation.’ 
8. 21. Separation orders made under the Summary Juris- 
diction (Married Women) Act, 1895, and s. 5 of the 
Licensing Act, 1902, have a similar effect. 

(6) Akin to the last exception, though not resting upon 
Statute, is the capacity of a married woman to make a 
contract with her husband that they should live apart, 
and to compromise proceedings commenced or threatened 
in the Divorce Court. For all contracts incident to such 
a transaction the wife is placed in the position of a. feme sole. 

(7) The ‘ separate estate ’ of a married woman has in 

^ Civil death arises from outlawry : it seems doubtful whether there 
are any other circumstances to which the phrase is now applicable. 
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various degrees, in Equity and by Statute, been treated 
as a property in respect of which and to the extent of 
which she can make contracts. 

The doctrine of the separate estate arose in the Chan- 
cery. Property, real and personal, might be held in 
trust for the separate use of a married woman independent 
of her husband, or the husband himself might be com- 
pelled to act as trustee for his wife in respect of property 
to which at common law he would have been entitled 
as her husband. Sometimes this property was settled 
on her with a ‘ restraint upon anticipation ’ ; in such a 
case she could use the income, but could neither touch 
the corpus of the property, nor create future rights over 
the income. But where it was not so restrained, then to 
the extent of the rights and interests created, a married 
woman was treated by Courts of Equity as having power 
to alienate and contract. 

But she could not sue or bo sued alone in respect of 
such estate, nor could she bind by contract any but the 
estate of which she was in actual possession or control at 
the time the liabilities accrued. 

The Married Women’s Property Acts of 1870 and 1874 
specified various forms of property as the separate estate 
of married women, enabled them to sue for such property 
and gave them all remedies, civil and criminal, for its 
protection that an unmarried woman would have had 
under the circumstances. Under these Acts a married 
woman might make a contract for the exercise of her 
personal skill or labour, and maintain an action upon it 
in her own name. 

Thus was constituted a new legal separate estate, not 
vested in trustees, and in respect of which a married 
woman could sue apart from her husband. But this estate 
was limited in character, and the married woman could 
not defend alone any action brought concerning it : it was 
necessary that her husband should be joined as a party. 
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The Married Women’s Property Act, 1882, repealed 
the Acts of 1870 and 1874, except as regards all rights 
acquired or acts done while those statutes were in force. 
It affects — 

(1) Every woman married after January 1st, 1883. 

(2) Every woman married before January ist, 1883, as 
respects property and choses in action acquired after 
that date. 

We may summarize its effect, so far as it relates to our 
present purpose, as follows : — 

All' property, real and personal, in possession, reversion 
or remainder, vested or contingent, held by a woman 
before, or acquired after marriage, is now her separate 
property. She can acquire, hold, and dispose of it by 
will or otherwise, ‘ as her separate property in the same 
manner as if she were a feme sole without the intervention 
of any trustee.’ 

‘ In respect of and to the extent of her separate pro- 
perty ’ a married woman may enter into contracts, and 
render herself liable thereupon, as though she were a 
feme sole, and on such contracts she may sue and be 
sued alone. 

By the Married Women’s Property Act, 1893, every 
contract now made by a married woman, othermse than 
as agent, binds her separate estate, and binds separate 
estate acquired after the contract was made though she 
possessed none at the time of making the contract. 

The last enactment extends in two ways the operation 
of the Act of 1882. (i) Under that Act the Court might 
draw inferences as to the intention of a married woman 
to bind or not to bind her separate estate. Since 1893 the 
existence of an intention to bind such estate is presumed 
and cannot be negatived. (2) The Act of 1882 had been 
interpreted to mean that the power of a married woman 
to bind her separate estate depended on the existence of 
such estate at the date of the contract. The amending 
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Act, as regards all contracts made after December 5, 1893, 
binds separate estate when acquired, whether or no the 
married woman possessed any at the date of the contract. 

The meaning of the words ‘ otherwise than as agent ’ was [i<>o6] a. c 
considered in the case of Paquin v. Beauclerk. There it was 
held that a married woman who has in fact authority from 
her husband to deal with tradesmen as his agent, does 
not bind her separate estate, present or after-acquired, 
even though the fact of her agency is wholly unknown to 
the tradesman with whom she deals. 

The extended liability imposed by the Act of 1893 Restraint 
does not affect separate estate which a married woman is pation. 
restrained from anticipating. Where property is settled 
upon a married woman subject to a restraint on anticipa- 
tion, she still cannot make it liable in advance for the 
satisfaction of her contracts, for the Act expressly protects 
from such liability any property which at the time of 
making the contraci or thereafter she is restrained from 
anticipating. 

It is true that when once the income of property which 
is subject to a restraint in anticipation has accrued due 
to a married woman, such income is her free separate 
estate to deal with as she chooses ; in doing so she clearly 
cannot be said to ‘ anticipate ’ it. And this is so even 
though such income may not have been actually paid 
over to her, but may be still in the hands of her trustee. Hood-Bam 
But the freeing of such income from the restraint does ti89|| A.’c 

. . * 74 

not make it available to satisfy a judgment on a contract 
which she entered into at a time before the income 
accrued due, and when she was accordingly unable to 
anticipate it. To hold otherwise would be to hold that 
at the time of making the contract she was able to antici- 
pate the income. The crucial date therefore in deter- 
mining what property of a married woman is available 
to satisfy a judgment on her contract is that of the 
contract and not that of the judgment. 
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The restraint cannot be removed by a statement made 
ill good faith, or otherwise, that it is withdrawn. Nor 
is the protection removed after coverture has ceased so 
Brown far as regards any property which at the date of the 
("^l***? contract or thereafter the married woman was restrained 
from anticipating. 

Nature of i'ii® liability to which a married woman can thus 

liability: subject herself is not a personal liability. It cannot 
come into existence unless there is separate estate, and 
it does not extend beyond the separate estate. 

Thus where a joint judgment is given against husband 
not and wife, it is to be given against the husband personally, 
personal, against the wife as to her separate property. And 
again, a married woman (unless carrying on a trade or 
business i) cannot be made a bankrupt or committed to 
prison imder s. 5 of the Debtors’ Act, 1869, for non-pay- 
ment of a sum for which judgment has been given against 
her, under s. i (2) of the Act of 1882. The Debtors’ Act 
Scott V. relates to persons from whom a debt is due, and damages 
o”b d‘ «o or costs recovered against a married woman do not con- 

s I {!) stitute a debt due from her, but ‘ shall be payable out of 

her separate estate, and not otherwise.’ 

Hoitbyv Beyond this a judgment against a married woman is 
o”b%‘’”o 9 precisely the same as a judgment against an unmarried 
woman. The judgment is against her : ‘ the fact that 
Felton V. cxccution is limited to her separate property does not 
|i^^2]iqb make it any the less a judgment against her.’ 

Ante- The position of a married woman so far as regards 

delbte** ante-nuptial debts may be briefly noticed here. At 

common law, her husband was liable for such debts to 

the extent of his whole property, whether he knew of 

their existence or not, and whether or not he obtained 

* A married woman carrying on a trade or busmesB, whether separately 
from her husband or not, is now expressly made subject to the bankruptcy 
laws as if she were a, feme sole, by s. 125 of the Bankruptcy Act, 1914, which 
also provides that a judgment or order shall be available for bankruptcy 
proceedings against her as though she were personally bound to pay the 
judgment debt or sum ordered to be paid. 
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any property from his wife. But he could not be sued 
alone, and his liability ceased on his wife’s death. Since 
the Act of 1882, he is only liable to the extent of the 
property which he has acquired from her on marriage, 
but he can bo sued alone, whether his wife is alive or 
dead. On the other hand, the creditor may, if he chooses, 
sue either the wife or both husband and wife ; in the 
latter case the judgments will be separate, that against 
the wife being as to her separate estate alone. And 
a judgment previously obtained against the wife is no 
bar to subsequent proceedings against the husband, for 
his liability is not a joint liabiUty with her, but a personal 
liability of his own. But having discharged that liability 
he is entitled to be indemnified out of her separate estate. 

An unmarried woman possessed of property and 
debts, cannot upon marriage evade her debts by settling 
her property upon herself without power of anticipation. 
Property owned before marriage is liable to debts con- 
tracted before marriage, however the property may be 
settled upon marriage. 

To sum up : the Acts of 1882 and 1893 increase in two 
ways the powers of contracting possessed by a married 
woman. 

Marriage no .longer involves any proprietary disability. 
All the property which a woman owns when she marries 
remains hers, and all property which she may subsequently 
acquire becomes hers, unless it is placed in the hands of 
trustees with a restraint upon anticipation. The area 
of separate estate is immensely extended, and therewith 
the contractual capacity of the woman. Full effect is 
given to this extension by the provision in the Act that 
future as well as existing separate estate is rendered liable 
to satisfy the contract. 

And the rights and liabilities thus increased are ren- 
dered more easy of enforcement by the provision which 
enables the married woman to sue and be sued alone. 
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CHAPTER VI 

Reality of Co.n sent 

The next feature in the Formation ot Contract which 
has to be considered is Genuineness or Reality of Consent ; 
and here the same question recurs in various forms : 
Given an apparent Agreement, possessing the element of 
Form or Consideration, and made between parties capable 
of contracting, was the consent of both or either given 
under such circumstances as to make it no real expression 
of intention ? 

This question may have to be answered in the affirma- 
tive for any one of the following reasons. 

(i) The parties may not have meant the same thing ; 
or one or both may, while meaning the same thing, have 
formed untrue conclusions as to the subject-matter of the 
agreement. This is Mistake. 

(ii) One of the parties may have been led to form untrue 
conclusions respecting the subject-matter of the contract 
by statements innocently made, or facts innocently with- 
held by the other. This is Innocent Misrepresentation. 

(iii) These untrue conclusions may have been induced 
by representations of the other party made with a know- 
ledge of their untruth and with the intention of deceiving. 
This is Wilful Misrepresentation or Fraud. 

(iv) The consent of one of the parties may have been 
extorted from him by the other by actual or threatened 
personal violence. This is Duress. 

(v) Circumstances may render one of the parties morally 
incapable of resisting the will of the other, so that his 
consent is no real expression of intention. This is Undue 
Influence. 
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§ 1. Mistake. 


The confusion which attends all discussions on Mistake Mistake of 
makes it important to strike off at once all topics which, 
though superficially connected with the subject, are not effect from 
relevant to Mistake as invalidating a contract. 

First then we must strike off cases where the parties mistake 
are genuinely agreed, though the terms employed in presfion, 
making their agreement do not convey their true meaning. 

In such cases they are permitted to explain, or the Courts 
are willing to correct their error ; but this is Mistake of 
expression, and concerns the Interpretation, not the 
Formation, of Contract. 


Next, we must strike off all cases in which there was 
never the outward semblance of agreement, because offer 
and acceptance never agreed in terms. 

Thirdly, we must strike off all cases in which the 
assent of one party has been influenced by a false state- 
ment, imrocent or fraudulent, made by the other ; by 
violence, or by oppression on the part of the other. 

Lastly, we must strike off all cases in which a man is 
disappointed in his power to perform his contract, or in 
the performance of it by the other. This last topic 
relates to the performance of Contract, and would not 
bo mentioned here, but for a practice, common even to 
learned and acute writers, of confusing Mistake and 
Failure of Consideration. If a man alleges that a contract 
to which he was a party has not been performed as he 
expected, or has altogether failed of performance, the 
question is not whether he made a contract (for he has 
clearly done so), but whether the terms of the contract 
justify his contention. A man who knows with whom 
he is dealing, and the nature of the contract which he 
wants to make, has only himself to blame, if the terms of 
the contract do not bind the other party to carry out the 
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agreement, or pay damages for default. And though the 
terms may not express wliat he intended them to express, 
his failure to find words appropriate to his meaning is 
not Mistake ; if it were so a contract would be no more 
than a rough draft of the intention of the parties, to be 
explained by the light of subsequent events, and corrected 
by the Court and Jury. 

We must assume that the terms of the contract corre- 
spond to the intention of the parties. If performance 
does not correspond to the terms of the contract, or if 
the subject-matter of the contract, or the conditions under 
which it has to be performed are not such as the parties 
contemplated, still we cannot say that the rights of the 
parties are affected by ‘ mistake.’ Every honest man, 
making a contract, expects that he and the other party 
will be able to perform and will perform his undertaking. 
The disappointment of such expectations cannot be called 
mistake ; otherwise Mistake would underlie every breach 
of a contract which the parties had not deliberately 
intended to break when they made it. 

Cases of The cases in which Mistake affects Contract are the rare 

ftSrtake* exceptions to an almost universal rule that a man is 
bound by an agreement to which he has expressed a clear 
assent, uninfluenced by falsehood, violence, or oppression. 
If he exhibits all the outward signs of agreement the law 
will hold that he has agreed. 

It will be found that where Mistake is allowed to invali- 
date a contract, the mistake is sometimes brought about 
by the act of a third party, sometimes by the dishonesty 
of one of the parties to the contract, and that the cases of 
genuine mutual mistake are very few. The circumstances 
mider which Mistake is operative would thus arise in one 
of three ways. 

Act of Two parties are brought into what appear outwardly 
to be contractual relations by the fraud or negligence of 
a third, inducing one to enter into a transaction which 
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he did not contemplate, or deal with a party unknown 
or unacceptable to him. 

'Again, one of two parties allows the other to enter 
into an agreement with him, knowing that the other is 
mistaken as to his identity, or knowing that he attaches 
one meaning to the terms of the agreement, while the 
other party attaches to them another and different 
meaning. 

Or lastly, there are cases of genuine mutual Mistake 
where parties contract for a thing which has ceased to 
exist, or are in error as to the identity of one another or 
of the subject of the contract. 

These three forms of Mistake may be illustrated, though 
not amply, from the reports. Beyond these the law will 
not assist people whose judgment leads them astray, 
unless their judgment was influenced by the fraud or 
misi’epresentation of the other party to the contract. It 
will be found that the cases which follow fall under one 
or other of these three heads. 

(a) Mistake as to the nature, or as to the existence, of the 

contract. 

It is hard to suppose that this can arise, except from the 
falsehood or carelessness of a third party. The’ Courts 
would not permit one who had entered into a contract 
to avoid its operation on the ground that he did not 
attend to the terms which were u^d by himself or the 
other party, or that he did not read the document con- 
taining the contract, or was misinformed as to its contents, 
or that he supposed it to be a mere form. In like manner 
one may suppose, though the case has never arisen, that 
a man who posts a letter of offer or of acceptance, which 
he had written and addressed, would not be excused from 
his contract on the ground that he had changed his mind 
after writing the letter, and had posted it from inadver- 
tence. 
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The only cases furnished in the reports are cases in 
which by the fraud of a tliird party the promisor has been 
mistaken as to the nature of the contract into which he 
was entering, and the promisee has in consequence been 
led to believe in the intention of the other party to contract 
, when he did not so intend. In Thoroughgood’s Case, an 
illiterate man executed a deed, which was described to 
him as a release of arrears of rent : in fact it was a release 
of all claims. The deed was not read to him, but when 
told that it related to arrears of rent, he said, ‘ If it be 
no otherwise, I am content,’ and executed the deed. 
It was held that the deed was void. 

In Foster v. Mackinnon, Mackinnon, an old man of 
feeble sight, was induced to endorse a bill of exchange for 
£3,000, on the assurance that it was a guarantee. Later 
the bill was endorsed for value to Foster, who sued 
Mackinnon ; the jury found that there was no negligence 
on the part of Mackinnon, and though Foster was innocent 
of the fraud, it was held that he could not recover. 

‘ It seems plain on principle and on authority that if a blind man, 
or a man who cannot read, or who for some reason (not implying 
negligence) forbears to read, has a written contract falsely read over 
to him, the reader misreading to such a degree that the wTitten con- 
tract is of a nature altogether different from the contract pretended 
to be read from the paper, which the blind or illiterate man afterwards 
signs ; then, at least if there be no negligence, the signature so obtained 
IS of no force. And it is invalid, not merely on the ground of fraud, 
where fraud exists, but on the ground that the mind of the signer did 
not accompany the signature ; in other words, that he never mtended 
to sign, and therefore in contemplation of law never did sign, the 
contract to which his name is appended.’ 

Lewis V, Clay was decided on the same grounds. 
Lewis was the payee of a promissory note made jointly 
by Clay and Lord William Nevill. Clay had been induced 
to sign his name on a piece of paper, concealed from him 
by blotting-paper with the exception of the space for his 
signature. He was told by Nevill that the document 
concerned private affairs, and that his signature was 
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wanted as a witness. The jury found that he had signed 
ip misplaced confidence, but without negligence : and Lord 
Russell, C. J., setting aside any question which might 
arise from the character of the instrument, or the con- 
struction of the Bills of Exchange Act, 1882, held that he 
was not liable because ‘ his mind never went with the 
transaction,’ but was ‘ fratidulently directed into another 
channel by the statement that he was mei-ely witnessing 
a deed or other document ’. 

The two cases above cited contain certain features in 
common. In each case two parties had been brought into 
contractual relations by the fraud of a third person, who 
had misrepresented the nature of the contract to one of 
the two parties. In each case the document in question 
was a negotiable instrument. In each case a jury found 
that the party deceived had not conti’ibuted to his 
deception by negligence. 

The subject has been discussed in the Court of Appeal 
in the later case of Carlisle Bankitig Co. v. Bragg. The 
facts differed from those of the previous cases in two par- [ipniiKs 
ticulars. The document signed by Bragg was a guarantee 
on the faith of which the plaintiffs advanced money : and 
the jury found that Bragg was negligent in not detecting 
the fraud which induced his signature. 

The Court held that negligence would not estop him 
from denying that his mind went with the signature unless 
it could be shown that he was under some duty to the 
other party to the contract. 

Negotiable instruments are treated as exceptions to 
this rule, for the maker, acceptor, or indorser of a nego- 
tiable instrument owes a duty to every subsequent bona 
fide holder for value, and is liable on the instrument unless 
he can show not merely that his mind did not go with his 
signature, but that no negligence on his part contributed 
to his mistake. It might be thought reasonable that, if 
one of two innocent parties is to suffer for the fraud of 
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a third, the sufferer should be tlie one whose negligence 
has contributed to the loss sustained. This howeyer 
seems not to be the view of the CJourt of Appeal 

The same question may arise where the act of the third 
party is merely officious or careless. It has been held 
that a man is not bound by an offer wrongly transmitted 
by a telegraph clerk and accepted by the offeree. The 
Post Office had no authority to convey the message 
except in the form presented to it. 

Mistake therefore as to tlie nature of the transaction 
entered into, or as to the intention of the other party to 
make a contract, must be mutual Mi slake ; the mistake 
must arise from deceit or mischance which is the work 
of a third party, but, save in the case of negotiable instru- 
ments, the question of negligence is immaterial, unless 
a duty to the other party to the contract can be estab- 
lished ; if these conditions are not fulfilled, the contract, 
if affected at all, will be voidable for fraud or misrepresen- 
tation and will not be void on the ground of mistake at all. 

(6) Mistake as to the identity of the person tvith whom the 
cotUract is made. 

Mistake of this sort can only arise where A contracts 
with X, believing him to be Jf : that is, where the offeror 
has in contemplation a definite person with whom he 
intends to contract. It cannot arise in the case of 
general offers which any one may accept, such as offers 
by advertisement, or sales for ready money. In such 
cases the personality of the acceptor is plainly a matter 
of indifference to the offeror 2 . 

^ The decision in Carlisle Banking Co, v, Bragg , which cannot be regarded 
as satisfactory, is discussed in an article in L. Q. B. vol. 28, p. 190. 

* Where the personality of one party may be important to the other 
the assumption of a false name is fraudulent and makes the contract 
voidable. In Gordon v. Street the defendant was induced to borrow money 
from Gordon, a money-lender, whose usurious practices were notorious, 
who on this occasion contracted under the name of Addison. On dis- 
covery of the fraud Street was held to be entitled to repudiate the contract. 
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In Boulton v. Jones, Boulton had taken over tho 211 &n. 
bjiisiness of one Brocklehurst, with whom Jones had been known to 
used to deal, and against whom ho had a set-off. Jones 
sent an order for goods to Brocklehurst, which Boulton 
supplied without any notice that the business had 
changed hands. When Jones learned that tho goods had 
not come from Brocklehurst ho refused to pay for them, 
and it was held that he need not pay. ‘ In order to 
entitle the plaintiff to recover, lie must show that tliero 
was a contract with himself.’ 

In Gundy v. Lindsay, a person named Blenkarn, by 
imitating tho signature of a respectable firm named 
Blenkiron, induced A to supply him witii goods which 
ho afterwards sold to X. It was licld that an innocent of third 
purchaser could acquire no right < 0 the goods, because as 
between A and Blenkarn there was no contract. 

‘ Of him,’ said Lord Cairns, ‘ they knew nothing, and 
of him they never thought. With him they never in- 
tended to deal. Their minds never even for an instant 
of time rested upon him, and as between him and them 
there was no consensus of mind, which could lead to any 
agreement or coxitract whatever. As between him anrl 
them there was merely the one side to a contract, where 
in order to produce a contract, two sides would bo 
required.’ 

In the above cases and others of a similar kind it will Ba.iiie’s 

Ca«-, [1R9P] 

be observed that the party deceived entered (as he sup- 
posed) into contractual relations with another whom he 
never saw and who he was misled into thinking was the 
person with whom in fact ho intended to contract. 

Clearly there was here no consensus ad idem. But in 
a later case a distinction has been drawn where one party 
is induced to contract with another, who, present and in 
his own person, represents himself to be someone else. 

In Phillips V. Brooks, a man representing himself to be 
a person of credit and stability, whose name was well 
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known to the plaintiff, called in person at the plaintiff’s 
shop and bought goods by means of a worthless cheque. 
He sold the goods to the defendant who acted bona fide 
and without notice of the fraud. The plaintiff sued the 
defendant for the return of the goods, alleging that in 
the circumstances he had never parted with the property 
in them. Judgment was given for the defendant, an 

Bdinunds \ American case in which the facts were substantially 
the same being cited with approval. There Morton, C. J., 

Co., 135. . 

Mass a8?. said : 

‘ The minds of the parties met and agiced upon all the terms of the 
.sale, the thing sold, the jirice and term of payment, the person selling 
and the person buying. Ho [the plamtiff] could not have supposed 
that he was selling to any other person ; his intention was to sell to 
the person present and identified by sight and hearing ; it does not 
affect the sale Ixscausc the buyer assumed a false name or practised 
any other deceit to induce the vendor to sell.’ 
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mutual 
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The distinction is a fine one ; but in Gundy v. Lindsay 
and the other cases cited above, there was never in fact 
any other contracting party at all, so far as the deceived 
party was concerned, though he believed erroneously 
that there was. In Phillips v. Brooks the contract was 
made and known to be made with a real person. It 
was voidable because induced by fraud ; but it was not 
void ab initio and therefore passed the property in the 
goods sold. 

The reports furnish us with no case of genuine Mistake, 
in which A makes an offer to M believing him to be X, 
and M accepts, believing the offer to be meant for him. 

If in BouUon v. Jones the plaintiff had succeeded a pre- 
decessor in business of the same name, he might reason- 
ably have supposed that the order for goods was meant 
for him. If the order had been given to Boulton A, and 
accepted by Boulton B, it is very doubtful whether Jones 
could have avoided the contract on the ground that 
though he obtained the goods he wanted from the man 
to whom his order was addressed, the Boulton whom he 
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had addressed was not the Boulton whom he intended to 

address. 

# 

Circumstances might indicate to the offeree that the 
offer was intended for a different person. An offer of 
marriage falling into the hands of a lady for whom it was 
not intended, where two ladies chanced to have the same 
name and address, might or might not be turned into a 
promise by acceptance, according as the terms of acquain- 
tance, or age of the parties might Justify the recipient 
in supposing that the offer was meant for her. An offer 
for the purchase of goods might not call for the same 
nicety of consideration on the part of the offeree. 

(c) Mistake as to the subjecl-inMter. 

(1) Mistake of identity as to the thing contracted for. 

A contract may be void on the ground of Mistake, if 
t wo things have the same name, and A makes an offer 
to X referring to one of them, which offer X accepts, 
thinking that A is referring to the other. If there is 
nothing in the terms of the contract to identify one 
or other as its subject-matter, evidence may be given 
to show that the mind of each party was directed to 
a different object : that A offered one thing, and X 
accepted another. 

In Baffles v. Wichelhaus the defendant agreed to buy 
of the plaintiff a cargo of cotton ‘ to arrive ex Peerless 
from Bombay.’ There were two ships called Peerless, 
and both sailed from Bombay, but Wichelhaus meant 
a Peerless which arrived in October, and Baffles meant 
a Peerless which arrived in December. It was held that 
there was no contract. But if Wichelhaus had meant 
a ship of a different name, he would have had to take 
the consequences of his carelessness in not expressing his 
meaning properly. Nor could he have avoided the con- 
tract if its terms had contained such a description of the 
subject-matter as would practically identify it. 
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Misteke ( 2 ) Mistake as to the existence of the thing contracted 
andimpos- ^ 

sibility. for. 

It has been doubted whether this can be regarded as 
Mistake, or whether the parties to every contract do not 
act on an assumption, or implied condition vital to the 
contract, that the subject-matter of the contract is in 
existence^. The language of the Courts has been, how- 
ever, in favour of treating those cases as cases of Mistake. 
5 H. L c In Couturier v. Hastie, a contract was made for the sale 

671 

of a cargo of corn, which the parties supposed to be on its 
voyage from Salonica to England : it had in fact, before 
the date of sale, become so heated that it was unloaded 
at Tunis and sold for what it would fetch. The Court 
held that the contract was void, inasmuch as ‘ it plainly 
imports that there was sometliing to be sold, and some- 
thing to be purchased, whereas the object of the sale had 
ceased to exist.’ 

l‘w]»cii. In Scott V. Goulson, a contract for the assignment of 
a policy of life insurance was made upon the basis of 
a belief common to both parties that the assured was 
alive. He had, in fact, died before the contract was 
made. It was held that ‘ there was a common mistake, 
and therefore the contract was one that cannot be 
enforced.’ 

Marine insm'anco policies usually contain the words 
‘ lost or not lost ’ in order to protect the assured against 
the possibility of this form of mistake. 

Mistime as The same rule applies where parties contract under 
8- mutual belief that a right exists, which in fact is non- 
■■ right- existent. If A agrees with X to hire or buy an estate 
from him which both believe to belong to X, but which 
is found to belong to A, the contract will not be enforced, 
olneh ^ ''' would at first sight appear, an infringe- 

ment of the maxim ‘ ignorantia juris hand excused.' 

^ By 8. 6 of tbe Sale of Goods Act such a condition is implied in every sale 
of goods. 
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‘ In that maxim,’ said Ix>rd Westbury, ‘ the word jiis is used in 
the sense of denoting general law, the ordinary law of the country. 
Bift when the word jua is used in the sense of denoting a private right, 
that maxim has no application. Private right of ownership is a matter 
of fact ; it may be the result also of matter of law ; but if parties 
contract under a mutual mistake, and misapprehension as to their 
relative and respective rights, the result is that that agreement is 
liable to be set aside as liaving proceeded upon a common mistake.’ 


{d) Mistake by one party as to the intention of the other, 
known to that other. 

We come here to the limits of operative Mistake in 
regard to the subject-matter of a contract, and must be 
very careful to define them f5o as to avoid confusion. 

A general rule laid down in Freetnan v. Cooke, and often 
cited with approval, may bo taken to govern all cases in 
which one of two parties claims to repudiate a contract on 
the ground that his meaning was misunderstood, or that 
he misunderstood that of the other party. 

‘ If whatever a man’s real intention may be he so conducts himself 
that a reasonable man would believe that he was assenting to the 
terms proposed by the other party, and that other party upon that 
belief enters into the contract with him, the man thus conductmg 
himself would be equally bound as if he had intended to agree to the 
other party’s terms.’ 

As regards the quantity and the price of the subject- 
matter concerned, a man’s statement must usually be 
taken to be conclusive against himself. 

As regards the quality of a thing sold, or the general 
circumstances of a contract entered into, a man must use 
his own judgment, or if he cannot rely upon his judgment, 
must take care that the terms of the contract secure to 
him what he wants. 

In two cases the law will protect one of the parties to 
a contract. 

Where goods are bought by description, or in reliance 
on the judgment of a seller who knows the purpose for 
which they are required, the Sale of Groods Act, 1893, 
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ss. 14 and 15, introduces into the contract implied con- 
ditions that the goods supplied shall be of a merchantable 
quality, or reasonably fit for the purpose for which they 
are required. And where the sale is by sample, there are 
implied conditions that the bulk shall correspond with 
the sample, that the buyer shall have an opportunity 
for inspection, and that there shall be no defect not 
apparent on reasonable examination which would render 
the goods unmerchantable. 

And again, in certain contracts said to be ‘ uberrimae 
fidei,’ in which one of the two parties is necessarily at 
a disadvantage as to knowledge of the subject-matter of 
the contract, the other is bound to disclose every material 
fact, that is, every fact which might have influenced the 
mind of a prudent person. 

Beyond this, where the terms of a contract are clear, 
the question is, not what the parties thought, but what 
they aaid and did. 

Suppose that A sells to X, and X believes that he is 
buying, a bar of gold ; the bar turns out to be brass. 
The parties are honestly mistaken as to the subject-matter 
of the contract, for both believed the bar to be gold. But 
their rights are not affected by their state of mind ; they 
depend on the answer to the question — Did A purport to 
sell to X a bar of metal, or a bar of gold ? A contract for 
a bar of gold is not perfcwmed by the delivery of a bar of 
brass ; but a contract for a bar of metal is performed by 
the delivery of a bar of metal. In the latter case it does 
not matter what the metal may be, nor does it matter 
what the parties may have thought that it was. 

There are two things which have to be considered by 
one who is entering into a contract. The first is what he 
wants the other party to supply, to do, or to forbear : that 
is, the matter of his bargain. The second is the state- 
ments, promises, and conditions of which the contract 
consists : that is, the terms of his bargain. As to these 
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things, and subject to the exceptions already mentioned, 
a contracting party must take care of himself : he cannot 
expect the other party to correct his judgment as to the 
matter of his bargain, or ascertain by cross-examination 
whether he understands its terms. 

But the law will not allow a man to make or accept 
a promise, which he hnom that the other party under- 
stands in a different sense from that in which he under- 
stands it himself. 

We can best illustrate these propositions by an imagi- 
nary sale. 

A sells X a piece of china. 

(a) X thinks it is Dresden china, A thinks it is not. 
Each takes his chance. X may get a better thing than 
A intended to sell, or a worse thing than he himself 
intended to buy ; in neither case is the validity of the 
contract affected. 

(/S) X thinks it is Dresden china. A knows that X 
thinks so, and knows that it is not. 

The contract holds. A must do nothing to deceive X, 
but he is not bound to prevent X from deceiving himself 
as to the quality of the article sold. 

(y) X thinks that it is Dresden china and thinks that A 
intends to sell it as Dresden china ; and A knows it is not 
Dresden china, but does not know that X thinks that he 
intends to sell it as Dresden china. The contract says 
nothing of Dresden, but is for a sale of china in general 
terms. 

The contract holds. The misapprehension by X of the 
extent of .4’s promise, if unknoum to A, has no effect. It 
is not .4’s fault that X omitted to introduce terms which 
he wished to form part of the contract. 

{8) X thinks it is Dresden china, and thinks that A 
intends to sell it as Dresden china. A knows that X 
thinks he is promising Dresden china, but does not mean 
to promise more than china in general terms. 


Illustra- 

tions. 


Mistake as 
to thing. 


Mistake 
as to 
promisa 



174 


FORMATION OF CONTRACT 


Part II 


The contract is void. JC’s error was not one of judgment 
as to the quality of the china, as in (/S), but concerned the 
quality of .4’s promise, and A, knowing that his promise 
was misunderstood, allowed the mistake to continue. 

The last instance given corresponds to the rule laid 
L R 6Q.B. down in Smith v. Hughes. In that case Hughes was sued 
for refusing to accept some oats which he had agreed to 
buy of Smith ; he alleged that he had intended and 
agreed to buy old oats, and that those supplied were new. 
The Comt of Queen’s Bench held that to avoid the sale 
Smith must be proved to have known that Hughes 
thought he was being promised old oats. Smith might 
recover if he had known that Hughes thought he was 
buying old oats ; not so if he knew that Hughes thought 
he was being promised old oats. 

Blackburn, J., said. 


Mistake of 
buyer as 
to quality 
not known 
to seller. 

Mistake of 
buyer as 
to quality 
know'n to 
seller. 


Mistake of 
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to quality 
promised 
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to seller. 


8 E. & B. 
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‘ In this case I agree that on the sale of a specific article, unless 
there be a warranty ma^g it part of the bargain that it possesses 
some particular quality, the purchaser must take the article he has 
bought though it does not possess that quality.’ (This is instance a.) 

‘ And I agree that even if the vendor was aware that the purchaser 
thought that the article possessed that quality, and would not have 
entered into the contract unless he had so thought, still the purchaser 
is bound, unless the vendor was guilty of some fraud or deceit upon 
him, and that a mere abstinence from disabusing the purchaser of 
that impression is not fraud or deceit ; for whatever may be the case 
in a court of morals, there is no legal obligation on the vendor to inform 
the 'purchaser that he is under a mistake, not induced by the act of the 
vendor.^ (This is instance ^.) 

And Hannen, J., said, 

' It is essential to the creation of a contract that both parties should 

agree to the same thing in the same sense But one of the 

parties to an apparent contract may, by his own fault, be precluded 
from setting up that he had entered into it in a different sense to 
that in which it was understood by the other party. Thus in a case 
of sale by sample where the vendor, by mistake, exhibited a wrong 
sample, it was held that the contract was not avoided by this error of 
the vendor. Scott v. Littledale ’ \ (This corresponds to instance y.) 


^ This case puts, from the seller’s point of view, the principle which we 
have been illustrating from the point of view of the buyer. The seller 
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And further, 


‘ If, in the present case, the plaintiff know that the defendant, in 
dealing with him for oats, did so on the assumption that the plaintiff 
was contracting to sell him old oats, he was aware that the defendant 
apprehended the contract in a diffei’ent sense to that in which he 
meant it, and he is thereby deprived of the right to insist that the 
defendant shall be bound by that which was the apparent, and not 
the real bargain.’ (This corresponds to instance S.) 


Mistake of 
buyer as 


to quality 


promised 
known to 
seller. 


Scriven v. Hindley affords a further illustration. The 
plaintiffs instructed an auctioneer to sell certain bales of 
hemp and tow, which were described in the catalogue as so 
many bales in different lots with no indication of the differ- 
ence in their contents. The defendant examined samples 
of the hemp before the sale, intending to bid for the hemp 
alone. TJie tow was put up for sale, and the defendant 
made a bid which was accepted. The hid was a reason- 
able one if it had been for hemp, but an excessive one for 
tow. The jury found that the auctioneer intended to 
sell tow and that the defendant intended to bid for hemp, 
and that the auctioneer believed that the bid was made 
under a mistake when he accepted it. On these findings 
it was held that the parties were never ad idem, and judg- 
ment was entered for the defendant. 

In Smith v. Hughes the case was sent back for a new 
trial on the ground that the judge in the Court below had 
not directed the jmy with sufficient clearness as to the 
nature of such Mistake as will enable one party success- 
fully to resist an action brought by the other for non- 
performance of a contract which is not in its terms 
ambiguous. But a series of Equity cases illustrates the 
rule that when one man knows that another understands 
his promise in a different sense from that in which he 
makes it the transaction will not be allowed to stand. 

In Webster v. Cecil specific performance of a contract 



Applica- 
tion of rule 
in equity. 


30 Bcav, 6a, 


means to promise one thing ; he in fact promises another ; the fact that 
he thinks he is promising something less than he does promise lias no 
effect on the validity of the sale. 



176 


FORMATION OP CONTRACT 


Part II 


James, 
L J„ Tam- 
piinv James 
i5Ch D 
221 

Rectifica- 
tion in 
Chancery 
Division. 


was refused on the ground of Mistake of this nature, 
although it was suggested that damages might be recovered 
in a Common Law Court for non-performance. 

The parties were in treaty for the purchase of some 
plots of land belonging to Cecil. Webster, through his 
agent, offered £2000, which was refused. Afterwards Cecil 
wrote to Webster a letter containing an offer to sell at 
£1200 ; he had intended to write £2100, but either cast 
up the figures wrongly or committed a clerical error. 
Webster accepted by return of post. Cecil at once tried 
to correct the error, but Webster, though he must have 
known from the first that the offer was made in mistaken 
terms, claimed that the contract should be performed 
and sued for specific performance. This was refused : the 
plaintiff was left to such action at law as he might be 
advised to bring. The case was described later as one 
, ‘ where a person snapped at an offer which he must have 
perfectly well known to be made by Mistake.’ 

The power of the Court of Chancery in former times, 
possessed now by all the Divisions of the High Comt, 
to rectify deeds or written instruments was as a rule 
reserved for cases where the parties had agreed and the 
terms of the agreement, by fault of neither, failed to 
expi’ess their meaning. 

Rectification may be granted in the case of mutual 
mistake ; if the mistake is unilateral, the proper remedy, 
if any, is rescission. There are, however, one or two 
cases to be found in the reports where, although the 
mistake was unilateral only, the Court has put the 
defendant to his option either of having the contract 
cancelled or of having it rectified so as to correct the 
error. In these cases one of the parties has known that 
when the other made a promise he was in error as to 
the nature or extent of it ; or an offer has been made 
in terms which, from the tenor of previous negotiations, 
the offeree, when he accepted, must have known to 
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include more than the offeror meant to include. The 
principle of these decisions has been called in question 
and, unless they are to be explained as cases of fraud 
(which seems to be doubtful), they are not wholly satis- 
factory ; nor are modern instances of the exercise of the 
jurisdiction to be found. 

A and X signed a memorandum of agreement by which 
A promised l;o let certain premises to X ‘ at the rent of 
£230, in aU respects on the terms of the within lease ’ : 
and this memorandum accompanied a draft of the lease 
referred to. . 4 , in filling in the blank in the draft for 
the amount of rent to be paid, inadvertently entered 
the figmes £130 instead of £230 ; and the lease was 
engrossed and executed with this error. The Court 
was satisfied, upon the evidence, that X was aware 
that A believed her to be promising to pay a rent 
higher than that which she was actually promising, and 
she was given the option of retaining the lease, amended 
so as to express the real intention of the parties, or of 
giving up, and paying at the rate of £230 per annum 
for such use and occupation of the premises as she had 
enjoyed. 

Harris v. Pepperdl and Paget v. Marshall were cases in 
which the defendant accepted an offer which he must 
have known to express something which the offeror did 
not intend to express. The defendant was offered the 
alternative of cancellation or rectification. In these cases 
the promise was sought to be set aside, in Webster v. Cedi 
it was sought to be enforced. Otherwise the circum- 
stances are the same. 

Effect of Mistake. 

Where Mistake, within the limits that we have described, 
affects the formation of a contract, no true contract comes 
into existence ; it is void ab initio. The Common Law 
therefore offers two remedies to a person who has entered 
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into an agreement void on the ground of Mistake. If it 
be still executoi-y he may repudiate it and successfully 
defend an action brought upon it ; or if he have paid 
money under the contract, he may recover it back upon 
the general principle that ‘ where monc'y is paid to another 
under the influence of a mistake, that i.s, upon the suppo- 
sition that a specific fact is true which would entitle the 
other to the money, but which fact is untrue, an action 
will lie to recover it back.’ And this is so even though tlie 
person paying the money did not avail himself of all the 
means of knowledge open to him. 

In equity the victim of Mistake may resist specific 
performance of the contract, and may sometimes do so 
successfully even though he might not have been able 
to defend at law an action for damages arising from its 
breach ; in other words, equity takes cognizance of 
Mistake in a wider sense than that given to it at common 
law, and is more stringent than the common law in 
preventing one of two parties from taking advantage of 
a mistake which he knew the other party to be making. 
The injured party may also as plaintiff apply to the 
Chancery Division of the High Court to get the contract 
set aside and to be freed from his liabilities in respect 
of it. 

§ 2. Innocent Misrepresentation. 

In dealing with Misrepresentation as a circumstance 
invalidating contract we must keep before us two distinc- 
tions. We must carefully separate Innocent Misrepresen- 
tation of fact from Wilful Misrepresentation of fact, or 
Fraud : and we must separate witli equal care Represen- 
tations, or statements which are preliminary to and per- 
haps induce the making of a contract, from the Terms 
contained in the completed contract itself. 

With these distinctions in view, we may hope to 
encounter successfully the difficulties which meet us in 
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determining the effect of Innocent Misrepresentation in 
contract, 

*(i) We must, firstly, distinguish Innocent Misrepresen- 
tation from Fraud, and must consider whether honesty 
of motive or ignorance of fact can remove a statement in 
fact false from the category of Fraud. 

(2) We must, secondly, bear in mind that a man may, 
during the preliminary bargaining, make statements of 
fact which are afterwards embodied in the contract itself, 
in the form of an undertaking or warranty that certain 
things are ; just as he may promise that certain things 
shall be. In either case the undertaking or promise is 
a term of the contract. On the other hand he may make, 
during the preliminary bargaining, statements of fact, 
intended by neither party to be terms of the subsequent 
contract, but which, nevertheless, may seriously affect the 
inclination of one party to enter into it. 

Representation tliereforc may introduce terms into 
a contract and affect performance : or it may induce 
a contract and so affect the intention of one of the parties, 
and the formation of the contract. It is with this last 
that we have to do, and here the terminology of this part 
of the subject is extraordinarily confused. Representa- 
tion, condition, warranty, independent agreement, im- 
plied warranty, warranty in the nature of a condition, are 
phrases which it is not always easy to follow through tlie 
various shades of meaning in which they are used. 

(3) We must, thirdly, take note of the effect of the 
Judicature Act, combined with subsequent decisions, in 
modifying the rules of Common Law and expanding those 
of the Chancery in respect of innocent misrepresentations 
made prior to the formation of a contract. 

We shall see that, as a result of this combination and 
expansion of earlier rules, material misrepresentation is 
now an invalidating circumstance in all contracts, while 
even non-disclosure of fact will affect contracts of a special 
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sort known as contracts ‘ uberrimae fidei,’ in which the 
utmost good faith and accuracy of statement is required. 

These difficulties will be dealt with in order. 

(i) Innocent Misrepresentation distinguished from Fraud. 

Fraud differs from Innocent Misrepresentation in that 
one does, and the other does not, give rise to an action 
ex delicto. Fraud is a wrong in itself, and may be treated 
as such, besides being a vitiating element in contract. 
Innocent Misrepresentation may vitiate a contract, but 
never gives rise to an action ex delicto, the action of 
deceit. 

‘ It must bo bomo m mmd,’ says Cotton, L. J., ‘ that in an action 
for settmg aside a contract which has been obtained by misrepre- 
sentation, the plaintiff may succeed though the misrepresentation 
was innocent ; but m an action of deceit, the representation to found 
the action must not be innocent, that is to say it must be made either 
with a knowledge of its being false or with a reckless disregard as to 
whether it is or is not true.’ 

But a false statement may be made knowingly, yet not 
with a bad motive on the other hand, it may be made 
with no certain knowledge that it is false, but nevertheless 
with a dishonest motive for wishing it to be believed by 
the party to whom it is made. 

Let us take the fii'st of these cases. 

‘ It is fraud in law, if a party make representations which he knows 
to be false and injury ensues, although the motives from which vthe 
representations proceeded may not have been bad.’ 

In Polhill V. Walter, Walter accepted a bill of exchange 
drawn on another person : he represented himself to 
have authority from that other to accept the bill, honestly 
believing that the acceptance would be sanctioned, and 
the bill paid by the person for whom he professed to act. 
The bill was dishonoured at maturity, and an indorsee, 
who had given value for the bill on the strength of 
Walter’s representation, brought against him an action of 
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deceit. He was held liable, and Lord Tenterden in giving 
judgment said : — 

‘ If the defendant, when he wrote the acceptance, and thereby, 
in substance, represented that he had authority from the drawee to 
make it, knew that he had no such authority (and upon the evidence 
there can be no doubt that he did), the representation was untrue to 
his knowledge, and we think that an action will he against him by 
the plaintiff for the damage sustained in consequence.’ 

It will be observed that in this case the representation 
was known to be false ; it is therefore clearly distinguish- 
able from a class of cases in which it has finally been held 
that a representation in fact false, but honestly believed 
to be true by the party making it, will not give rise to the 
action of deceit. 

On the other hand it is not necessary, to constitute 
fraud, that there should be a clear knowledge that the 
statement made is false. Statements which are intended 
to be acted upon, if made recklessly and with no reasonable 
ground of belief, may furnish such evidence of a dishonest 
mind as to bring their maker within the remedies appro- 
priate to fraud. 

Where directors issue a prospectus setting forth the 
advantages of an undertaking into the circumstances of 
which they have not troubled themselves to inquire, and 
inducing those who read the pro.spectus to incur liabilities 
in respect of the undertaking, they commit a fraud if the 
statements contained in the prospectus are untrue ; for 
they represent themselves to have a belief which they 
know they do not possess. 

In the cases which we have just considered there is a 
statement of fact accompanied either with knowledge of 
falsehood or else with intention or willingness to deceive. 
Herein innocent misrepresentation differs from fraud ; for 
innocent misrepresentation is a misstatement of facts not 
known to be false or a non-disclosure of facts not intended 
to deceive ; whereas fraud is a statement known to be 
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false, or made in ignorance as to its trutli or falsehood, 
but confidently, so as to rcpj’cseut that the maker is 
certain when ho is uneeitaiji. The injured party is then 
entitled to avail himself of the action of deceit. 


(2) Representatioiiis' indticing a Contract distinguished from 
'terms of the completed Contract. 

Equally important with the distinction between inno- 
cent misrepresentation and fraud is the distinction 
between the terms of a completed contract and statements 
which are inducements to enter into a contract 

Much subtlety of reasoning has been wasted because, 
where a man has in good faith made a promise which he 
is ultimately unable to perform, it has been said that his 
promise was misrepresentation, or was made under a 
mistake of fact, and so questions proper to the performance 
or breach of contract have been mixed with questions 
relating to the formation of contraci . 

We must bear in mind, first that a representation wJiich 
is subsequently made part of the contract ceases to bo 
a representation and becomes something more, viz. an 
undertaking that a certain thing is or shall be ; and next, 
that an untrue representation which does not become 
an undertaking by being made part of t he contract, never 
(in the absence of fraud) gives rise to a claim for damages. 

At Common Law, therefore, if a representation did not 
afterwards become a part of the contract, its untruth 
(save in certain excepted cases and apart always from 
fraud) was immaterial. But if it did, it might be one of 


* Other difficulties have aiisen from a view at one time entertained by 
Courts of Equity, that there may be representations which are not terras 
in a contract but which ought nevertheless to be made good by the party 
responsible for them. Sucli representations, in the cases where they occur, 
can all be resolved into terms of contract. Refei once is made at the close 
of this chapter to representation which creates an estoppel and so may 
lire vent the disproof of an alleged right, but this is a different thing fiom 
the theory advanced in Coverdale v, Easitvood. 
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two things : (i) it might be regarded by the parties as Condition, 
a vital term going to the root of the contract (when it 
is •usually called a Condition) ; and in this case its untruth 
entitles the injured party to repudiate the wJiole contract ; 
or (2) it might be a teriji in the nature only of an indepen- warianty. 
dent subsidiary promise (when it is usually called a 
Warranty), which is indeed a part of the contract, but 
docs not go to the root of it , in this case its untruth only 
gives rise to an action ex contractu for damages, and does 
not entitle the injured party to repudiate the whole 
contract. 

Whether a term is to be regarded as a Condition or a matter 
a Warranty is a matter of construction for the Court to gtruc"i’on. 
determine. 

But two points must be borne in mind. In the first 
place, the words ‘ Condition ’ and ‘ Warranty ’ are not 
invariably kept as distinct as accuracy of definition 
demands ; and in insurance law especially ‘ warranty ’ is se(>M,ir..ip 
very commonly used in the sense ascribed to ‘ condition ’ 
above. In the second place, the injured party, if he 
chooses to waive his right to repudiate the contract on 
breach of a condition, may still bring an action for such 
damages as he has sustained. 


The Common Law rules on the subject of conditions, 
warranties and representations may be illustrated from 
the judgments delivered in the three cases of Behn v. Bur- 
ness, Wallis v. Pratt, and Heilbut v. Buckleton. 

In the first case, action was brought upon a charter 
party dated the 19th day of Oct. i860, in which it was 
a^eed that Behn’s ship ‘ now in the port of Amsterdam ’ 
should proceed to Ncwiiort and there load a cargo of coals 
which she should carry to Hong Kong. At the date of 
the contract the ship was not in the port of Amsterdam 
and did not arrive there until the 23rd. WJien she 
reached Newport, Burncss refused to load a cargo and 
repudiated the contract. TJiereupon action was brought. 
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and the question for the Coiu’t was whether the words 
‘ now in the port of Amsterdam ’ amounted to a condition 
the breach of which entitled Burness to repudiate the 
contract, or whether they only gave him a right, after 
carrying out the contract, to sue for such damages as he 
had sustained. The Exchequer (Chamber held it to be 
a condition, and Williams, J., in giving the judgment of 
the Court, thus distinguishes the various parts or terms 
of a contract : — 


Represen- 

tation, 


innocent, 


fraudu- 

lent. 


Descrip- 

tive 

statement. 
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precedent. 

Independ- 
ent agree- 
ment. 


‘Properly speaking, a representation is a statement or assertion, 
made by one party to the other, before or at the time of the contract, 
of some matter or circumstance relating to it. Though it is some- 
times contained in the written instrument, it is not an integral part 
of the contract ; and, consequently, the contract is not broken though 
the representation proves to be untrue ; nor (with the exception of 
the case of policies of insurance, at all events marine policies, which 
stand on a peculiar anomalous footing) is such untruth any cause of 
action, nor has it any efficacy whatever unless the representation 
was made fraudulently, either by reason of its being made with a 
knowledge of its untruth, or by reason of its being made dishonestly, 
with a reckless ignorance whether it was true or untrue. . . . Though 
representations are not usually contained in the written instrument of 
contract, yet they sometimes are. But it is plain that their insertion 
therein cannot alter their nature. A question however may arise 
whether a descriptive statement in the written instrument is a mere 
representation, or whether it is a substantive part of the contract. 
This 18 a question of construction which the Court and not the jury 
must determme. If the Court should come to the conclusion that 
such a statement by one party was intended to be a substantive part 
of his contract, and not a mere representation, the often- discussed 
question may, of course, be raised, whether this part of the contract 
IS a condition precedent, or only an independent agreement, a breach 
of which will not justify a repudiation of the contract, but will only 
be a cause of action for a compensation in damages.’ 


The distinction referred to in the last words of the 
[i9io]2Kb. passage quoted is amplified in the judgment of Fletcher 
Ligii] A c Moulton, L. J., in Wallis v, Pratt : — 

‘ There are some [obligations] which go so directly to the substance 
of the contract, or in other words arc so essential to its very nature, 
that their non-performance may fairly be considered by the other 
party as a substantial failure to perform the contract at all On the 
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other hand there are other obligations which though they must be 
performed, are not so vital that a failure to perform them goes to the 
substance of the contract. Both classes are equally obligations under 
the contract, and the breach of any one of them entitles the other 
party to damages. But in the case of the former he has the alternative 
of treating the contract as completely broken by the non-performance 
and (if he takes the proper steps) he can refuse to perform any of the 
obligations resting upon himself and sue the other party for a total 
failure to perform the contract. Although the decisions are fairly 
consistent in recognizing this distinction between the two classes of 
obligations under a contract, there has not been a similar consistency 
in the nomenclature applied to them. I do not however propose 
to discuss this matter, because later usage has consecrated the term 
“ condition ” to desenbe an obligation of the former class and “ war- 
ranty *’ to describe an obligation of the latter class. ... A condition and 
a warranty are alike obligations under a contract a breach of which 
entitles the other party to damages. But in the case of a breach of 
a condition, he has the option of another and a higher remedy, namely, 
that of treating the contract as repudiated.* 

In Heilbut v, Buckleton the action was for fraudulent a.c. 

30 

misrepresentation and for breach of warranty. The jury 
negatived fraud, but found that a statement made by the 
defendant ’s manager in answer to a question before the con- 
tract was concluded was a warranty. The House of Lords 
held that there was no evidence on which the jury could so 
find, and Lord Moulton (as he then had become) said : — 

‘ The statement made in answer to the plaintiff’s question was beyond 
controversy a mere statement of fact, for it was in reply to a question 
for information and nothing more. No doubt it was a representation 
as to fact, and indeed it was the actual representation upon which the 
main case of the plaintiff rested. . . . The whole cause for the exist- 
ence of a collateral contract therefore rests on the mere fact that the 
statement was made as to the character of the Company, and if this is 
to be treated as evidence sufficient to establish the existence of a colla- 
teral contract of the kind alleged the same result must follow with 
regard to any other statement relating to the subject-matter of a con- 
tract made by a contracting party prior to its execution. This would 
negative entirely the firmly established rule that an innocent represen- 
tation gives no right to damages. It would amount to saying that the 
making of any representation prior to a contract relatmg to its subject- 
matter is sufficient to establish the existence of a collateral contract that 
the statement is true and therefore to give a right to damages if such 
should not be the case.’ 
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A dictum of Holt, C. J., was cited with approval to the 
effect that ‘ an affirmation at the time of the sale is a war- 
ranty, provided it appear on evidence to be so intended,'' and 
the opinion of the Court of Appeal in a later case that in 
determining whether it was so intended a ‘ decisive test ’ 
is whether the vendor assumes to assert a fact of which 
the buyer is ignorant was emphatically rejected. Words 
which on the face of them appear to be simply representa- 
tions of fact, said Lord Haldane, may import a contract 
of warranty, but only if the context so requires. 

The three judgments cited enable us to get a clear idea 
of the various elements in a conti'act. 

(a) Representations, made at the time of entering into 
the contract, but not intended by both parties to form 
a part of it, have no effect on its validity, unless they are 
fraudulent. When this is the case, their falsehood vitiates 
the formation of the contract and makes it voidable. 

(/S) Conditions are terms which are of the essence of the 
contract. When a term in the contract is construed by 
the Court as a Condition, then, whether it be a statement 
of fact or a promise, the untruth, or the breach, of it will 
entitle the party to whom it is made to be discharged 
from his liabilities under the contract. 

(y) Warranties are independent subsidiary promises, the 
breach of which does not discharge the contract, but gives to 
the injured party a right of action for such damage as he 
has sustained by the failure of the other to fulfil his promise. 

(S) A Condition may be broken and the injured party 
may not avail himself of his right to be discharged, but 
continue to take benefit under the contract, or at any 
rate to act as though it were still in operation. In such 
a case the condition sinks to the level of a warranty, and 
the breach of it, being waived as a discharge, can only 
give a right of action for the damage sustained. 

* For a fuller discussion of the terms Condition and Warranty see 
PP. 361-367- 
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(3) Effect of Innocent Misrepresentation and Remedies 
* therefor. 


In order to ascertain the effect of innocent misrepi’esen- 
tation or non-disclosure upon the formation of contract, 
we will first compare the attitude of CVjmmon Law and 
of Equity towards innocent misrepre.sentation before the 
Judicature Act, and then consider how far the provisions 
of the Judicature Act, interpreted by judicial decision, 
enable us to lay down in general terms a rule which was 
previously applicable only to a special class of contracts. 

The case of Behn v. Burness shows that m the view of 
the Common Law Courts a representation was of no 
effect unless it was either (i) fraudulent, or (2) had 
become a term in the contract : the ca.se of Bannerinan 
V. White shows that the strong tendency of judicial 
decision was to bring, if possible, into the terms of the 
contract, any statement which was material enough to 
affect consent. 

Bannerman offered hops for sale to White. White 
asked if any sulphur had been used in the treatment of 
that year’s growth. Bannerman said ‘ no.’ White said 
that he would not even ask the price if any sulphur had 
been us^d. They then discussed the price, and White 
ultimately purchased by sample the growth of that year ; 
the hops were sent to his warehouse, were weighed, and 
the amount due on their purchase was thus ascertained. 
He afterwards repudiated the contract on the ground 
that sulphur had been used in the treatment of the hops. 
Bannerman sued for their price. It was proved that he 
had used sulphur over 5 acres, the entire growth consisting 
of 300 acres. He had used it for the purpose of trying 
a new machine, had afterwards mixed the whole growth 
together, and had either forgotten the matter or thought 
it unimportant. The jury found that the representation 
made as to the u.se of sulphur was not wilfully false, and 


Common 
law trotit- 
ment of 
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they further found that ‘ the affirmation that no sulphur 
had been used was intended by the parties to be part of 
the contract of sale, and a warranty by the plaintiff.’ 
The Court had to consider the effect of this finding, and 
held that Bannorman’s representation had been embodied 
in and thus became a part of the contract, a true Con- 
dition, the breach of which disoJaarged White from liability 
to take the hops. 

Erie, C. J., said : — 

Bannerman ‘ We avoid the term tvarranty because it is used in two senses, and 
the term condition because the question is whether that term is applic- 
® able. Then, the effect is that the defendants required, and that the 

plaintiff gave his undertaking, that no sulphur had been used. This 
undertakmg was a preliminary stipulation ; and, if it had not been 
given, the defendants would not have gone on with the treaty which 
resulted in the sale. In this sense it was the condition upon which 
the defendants contracted ; and it would be contrary to the mtention 
expressed by this stipulation that the contract should remam valid 
if sulphur had been used. 

‘The mtention of the parties governs m the making and in the 
construction of all contracts. If the parties so intend, the sale may 
be absolute, with a warranty super-added ; or the sale may be con- 
ditional, to be null if the warranty is broken. And, upon this state- 
ment of facts, we think that the intention appears that the contract 
should be null if sulphur had been used : and upon this ground we 
agree that the rule should be discharged.’ 

Note that in t}u.s case the representation was made 
before the parties commenced bargaining ; whereas the 
representation m Behn v. Burnes^ was a term in the 
charter party. 

Note, farther, that the actual legal transaction between 
the parties was an agi-eement to sell by sample a quantity 
of hops, a contract which became a sale so as to pass the 
property, when the hops were weighed and their price 
thus ascertained. The contract of sale contained no terms 
making the acceptance of the hops conditional on the 
absence of sulphur in their treatment : and the language 

‘ For the distinction between a sale and an agreement to sell, see p. 92, 
supra t and Sale of Goods Act, 1893, i* 
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of Erie, C. J., shows that he felt it difficult to apply the 
terms ‘ condition ’ or ‘ warranty ’ to the representation 
made by the plaintiff. 

‘ The undertaking,’ he says, ‘ was a preliminary 
stipulation ’ ; to introduce it into the contract was to 
include in the contract the discussion preliminary to the 
bargain. What had happened was that Banner man 
made a statement to White, and then the two made a con- 
tract which did not include this statement, though but 
for the statement the parties would never have entered 
on a discussion of terms. The consent of the buyer was, 
in fact, obtained by a misrepresentation of a material 
fact, and was therefore unreal ; but the Common Law 
Courts had precluded themselves from giving any effect 
to a representation unless it was a term in the contract, 
and so in order to do justice they were compelled to 
construe the contract as though it contained this term. 

In considering the principles on which Equity has Equitable 
dealt with innocent misrepresentation and non-disclosure ofmisre- 
of fact we must bear in mind that - certain classes of fation 
contracts have always been regarded as needing more 
exact and full statement than others of every material 
fact which might influence the minds of the parties. 

Some of these were of a sort with which the Court of 
Chancery was more particularly concerned — contracts to 
take shares in companies — contracts for the sale and 
purchase of land. 

We must also remember that judges in the Court of 
Chancery never had occasion to define fraud with precision 
as an actionable wrong. They therefore, not unnaturally, 
used the term ‘ fraudulent ’ as applicable to all cases in 
which they refused specific performance or set aside an 
instrument on the ground that one of the parties had not 
acted in good faith ; and somewhat unfortunately they 
applied the same term to representations which were 
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made in good faith though they afterwards turned out to 
be untrue. 

But we find no general rule as to the effect of innocent 
misrepresentation until 1873, when, in a case precisely 
similar to Bannerman v. White, a similar result was 
reached by the application of a different principle. 

Lamare, a merchant in French wines, entered into 
negotiations with Dixon for a lease of cellars. He stated 
that it was essential to his business that the cellars should 
be dry, and Dixon assured him, to his satisfaction, that 
the cellars would be dry. He thereupon made an agree- 
ment for a lease, in which there was no term or condition 
as to the dryness of the cellars. They turned out to be 
extremely damp. Lamare declined to continue his occu- 
pation, and the House of Lords refused to enforce specific 
X)erformance of the agreement, not because Dixon’s 
statement as to the drjmess of the cellars was a term in 
the contract, but because it was material in obtaining 
consent and was untrue in fact. 

‘ I quite agree,’ said Lord Cairns, ‘ that this representation was 
not a guarantee It was not introduced into the agreement on 
the face of it, and the result of that is that in all probability Lamare 
could not sue in a Court of Law for a breach of any such guarantee 
or undertaking : and very probably he could not maintam a suit m 
a Court of Equity to cancel the agreement on the ground of misrepre- 
sentation. At the same time if the representation was made and if 
that representation has not been and cannot be fulfilled, it appears to 
me upon all the authorities that that is a perfectly good defence in 
a suit for specific performance, if it is proved in point of fact that the 
representation so made has not been fulfilled.’ 

Thus it appears, that up to the passing of the Judicature 
Act the Court of Chancery would refuse specific perfor- 
mance of a contract induced by innocent misrepresenta- 
tion, and that in transactions of certain kinds it was 
prepared to set contracts aside on the same grounds. 
The latter remedy had not by express decision been 

> ‘ Guarantee ’ must be understood here to mean ‘ warranty/ and not 
the contract of guarantee dealt with on pp. 8o->8i. 
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limited to transactions of the kind mentioned, while on 
the other hand no general rule had been laid down which 
might apply to all contracts. 

The Judicature Act provides that a plaintiff may assert Effect of 
any equitable claim and a defendant set up any equitable 
defence in any Court, and that where the rules of equity 
and law are at variance, the former shall prevail, and in 
their treatment of this provision there is no doubt that 
the Courts have extended the application of equitable 
remedies and altered the character of the Common Law 
rule. Innocent misrepresentation which brings about 
a contract is now a ground lor setting the contract aside, and for 
and this rule applies to contracts of every description contoaot* 

The case of Redgrave v. Hurd was the first in which this 30 Ch d. i 
rule was applied. It was a suit for specific performance 
of a contract to buy a house. Redgrave had induced 
Hurd to take, with the house, his business as a solicitor, 
and it was for misstatement as to the value of this business Growth of 
that Hurd resisted specific performance, and set up a 
counterclaim to have the contract rescinded and damages 
given him on the ground of deceit practised by Redgrave. 

The C!ourt of Appeal held that there was no such deceit, or 
statement false to Redgrave’s knowledge, as would entitle 
Hurd to damages ; but specific performance was refused 

^ The Court of Appeal of New Zealand has taken exception to this state- 
ment of the law so far as regards the sale of goods, upon a construction of warren^ 20 
local statutes identical with the Judicature Act, 9 25 (ii) and the Sale of N z L R 

€72 

Goods Act, s. 61 (2 ). The latter provides that ‘ the miles of the common law, 
including the law merchant,^ and xn particular the rules relating to the 
eftect of {inter aha) misrepreseniation shall continue to apply to the sale 
of goods It is said that this amounts to a declaration that the common 
law rules alone (to the exclusion of those of equity) applied to such contracts 
up to the passmg of this Act and are alone to bo considered smee the Act. 

But it 13 respectfully submitted ( i ) that no such declaration can properly 
be imphed from the language of the statute ; and (2) that the phrase * rules 
of the common law ’ must be road subject to the express provisions of the 
Judicature Act. Schroder v, Mendl, 37 L. T. 452, and Hindle t\ Brown, 

98 L. T. 44, both seem to show that the sale of goods is in no different 
position from other contracts. 
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and the contract rescinded on the ground that defendant 
had been induced to enter into it by the misrepresentation 
of the plaintiff. 

The law was thus stated by Jessel, M. R. : — 


at p. 12 ‘As regards the rescission of a contract there was no doubt a differ- 
ence betwteen the rules of Courts of Equity and the rules of Courts 
of Common Law — a difference which of course has now disappeared 
by the operation of the Judicature Act, which makes the rules of Equity 
prevail. According to the decisions of Courts of Equity it was not 
necessary, in order to set aside a contract, obtained by material false 
representation, to prove that the party who obtained it knew at the 
time that the representation was made that it was false.’ 


MCh. D. Xn Newbigging v. Adam the rule thus laid down was 
adopted as of general application. The plaintiff had 
been induced to enter into a partnership with one Town- 
end by statements made by the defendants who were 
either the principals or concealed partners of Townend. 
The Court of Appeal held that ‘ there was a substantial 
misstatement though not made fraudulently, which 
induced the plaintiff to enter into the contract,’ and 
the contract was set aside. Bowen, L. J., after quoting 
the passage set forth above from the judgment of Jessel, 
M. R., endeavours^ not altogether effectually, to reconcile 
the views of Common Law and Equity on the subject of 
innocent misrepresentation : — 


atp 592. 


I, R 2 Q. B 
580. 

Compari- 
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‘ If the mass of authority there is upon the subject were gone through, 
1 think it would be found that there is not so much difference as is 
generally supposed between the view taken at Common Law and the 
view taken in Equity as to misrepresentation. At Common Law it 
has always been considered that misrepresentations which strike at 
the root of a contract are sufficient to avoid the contract on the ground 
explained in Kennedy v, Panama, New Zealand and Royal Mail Go,' 

The case referred to by Bowen, L. J., was one of cross 
actions — by a shareholder, to recover calls paid, and by 
a company, to recover calls due. The shareholder con- 
tended that he had been induced to take shares on the 


faith of a statement in the prosxiectus, which turned out 
to be untrue ; and that this statement was so vital to the 
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contract that its untruth amounted to a total failure of 
consideration, and entitled him to be discharged from 
his’ liability to calls. 

The position of the Court of Queen’s Bench in this case 
was very similar to that of the Court of Common Pleas in 
Bannerman v. White. A Court of Equity might or might 
not have set the transaction aside on the ground that 
consent had been obtained by a material misrepresenta- 
tion made prior to the contract. A Court of Common Law 
could only deal with the matter by incorporating the 
representation with the contract, and then asking whether 
its untruth amounted to a total failure of consideration 
or the breach of a condition vital to the contract. 

In Bannerman v. White the Court held that the repre- 
sentation was a vital condition : in Kennedy v. Panama 
Company the Court held that it was not a vital condition. 
Equity would give or withhold the same relief, but upon 
a different and more intelligible principle. This principle 
is clearly stated by Lord Bramwell in Derry v. Peek, 
speaking of the various rights of one who has been injured 
by the untruth of statements inducing a contract ; — ‘ To 
this may now be added the equitable r ule t hat a material 
misrepresentation, tltoiigh not fraudulent, i/uiy give a right 
to avoid or rescind a contract where capable of such rescission.' 

Thus a general rule is settled ; innocent misrepresenta- 
tion, if it furnishes a material inducement, is ground for 
resisting an action for breach of contract or for specific 
performance, and also for asking to have it set aside ; 
this relief is of general application, and is not peculiar 
to the contracts described as uberrimae fidei. 

But relief can only be obtained when the transaction 
is repudiated at once, and when the parties can be rele- 
gated to the position which they occupied before the 
contract was made. Rescission will not be granted 
after property has changed hands under a contract, 
and the party who has been misled must take steps 

2B05 n 


loC. B, 
N S 844. 


L.R aQ B. 

580 


14 App Ca. 


Result. 


Nature of 

relief 

given. 


Seddon v 
North 
Eastern 
Salt Co., 
[1905] I Ch 
326 



194 


FORMATION OF CONTRACT 


Part II 


to repudiate the transaction at the earliest possible 
moment. 

Hindie v. ‘ It is well settled that a contract can only be rescinded on the 
ground of an innocent misrepresentation, if the parties can be put back 
St p 45. again in their original position, and it cannot be rescinded if the con- 
tract has been so completed that this cannot bo done.’ 


Rescission of a lease duly executed, the lessee having 
I K. B. 666. ^aken possession of the premises, has been refused on 
these grounds. 

The relief given by the Court to a person who by an 
innocent misrepresentation by the other party has been 
induced to enter into a contract may include an indemnity 


V Adam '34 ' obligations which he has contracted under 

ch u. 589 the contract which is set aside ’ : but it can never as 


a general rule include damages for loss sustained. 

Exprea- The representation must form a real inducement to 
op^on. party to whom it is addressed. The mere expres- 
sion of an opinion which proves to be unfounded will not 
invalidate a contract. In effecting a policy of marine 
insurance the insured communicated to the insurers a 


Anderson v. letter from the master of his vessel stating that in his 
l'^r “ cp' opbiion the anchorage of the place to which the vessel 
was bmmd was safe and good. The vessel was lost 
there ; but the Court held that the insured, in reading the 
master’s letter to the insurers, communicated to them all 


that he himself knew of the voyage, and that the letter 
was not a representation of fact, but of opinion, which 
the insurers could act upon or not as they pleased. 
Commen- Nor are commendatory expressions such as men 
prM^^ habitually use in order to induce others to enter into 
a bargain dealt with as serious representations of fact. 
A certain latitude is allowed to a man who wants to gain 
a purchaser, though it must be admitted that the border 
line of permissible assertion is not always discernible. 
DiromMk v. At a Sale by auction land was stated to be ‘ very fertile 
3 Ch. 31 . and improvable ’ : it was in fact partly abandoned as 
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useless. This was held to be ‘ a mere flourishing descrip- 
tion by an auctioneer.’ But where in the sale of an hotel 
the occupier was stated to be ‘ a most desirable tenant,’ 
whereas his rent was much in arrear and he went into Smith v. 
liquidation directly after the sale, such a statement was 
held to entitle the purchaser to rescind the contract. ° " 


To the rule that no damages can be obtained for innocent 
misrepresentation there are however three exceptions. 

(а) The first is where an agent in good faith assumes 
an authority which he does not possess and induces 
another to deal with him in the belief that he has the 
authority which he assumes This subject is further 
discussed in the chapter on Agency. 

(б) The Companies (Consolidation) Act, 1908, s. 81, 
requires that a prospectus of a Company should contain 
a number of particulars which must be assumed to be 
material to the formation of the judgment of an intending 
applicant for an allotment of shares. The duty cast by 
the Statute upon those interested in the formation of the 
Company would seem to create a con’esponding liability 
to an action for damages. 

(c) The same Act, s. 83 (re-enacting the provisions of 
the Directors’ Liability Act, 1890), also gives a right to 
any person who has been induced to subscribe for shares 
in a company by untrue statements in a prospectus, to 
obtain compensation from the directors for loss sustained, 
unless they can show that they had reasonable ground to 
believe the statement and continued to believe it till the 
shares were allotted, or that the statement was a fair 
accoimt of the report of an expert or a correct repre- 
sentation of an official document. 

^ This liability was, by the decision in OoUen v, Wnyhtt applicable to 
cases in which a contract was brought about by the innocent assumption 
of a non-existent authority. Later oases, Firhank v. Humphreys ^ and 
Starkey v. Bank of England^ have extended the liability to every transaction, 
contractual or otherwise, brought about by such an assumption. 
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From these cases we must carefully distinguish the 
sort of liability which is supported rather than created by 
estoppd. 

Estoppel is a rule of evidence, and the rule may be 
stated in the words of Lord Denman : — 

‘ Where one by his words or conduct wilfully causes another to 
believe the existence of a certain state of things, and induces him to 
act on that belief so as to alter his own previous position, the former 
is concluded from averring against the latter a different state of things 
as existing at the same time/ 

Where a defendant is by a rule of evidence not permitted 
to disprove certain facts, and where on the assumption 
that such facts exist the plaintiff would have a right, then 
estoppel comes in aid of the establishment of the right 
by preventing the denial or disproof of these facts. 

But an estoppel can only arise from words or conduct 
which are clear and unambiguous. This rule, and the 
effect of estoppel, may be illustrated by the case of 
Low V. Bouverie. 

Low was about to lend money to X on the security of 
X’s share of a trust fund, of which Bouverie was trustee. 
He asked Bouverie whether this share was mortgaged or 
otherwise encumbered, and if so to what extent. Bouverie 
named such charges as occurred to him but did not name 
all, and the loan was made. In fact the interest of X 
was heavily encumbered, and when Low sued Bouverie, 
X was an undischarged bankrupt. Low claimed that 
Bouverie, the trustee, was liable to make good the loss. 
The Court of Appeal held (i) that Bouverie ’s statement 
could not be construed as a warranty, so as to bind him 
by contract to Low ; (2) that the statement was not false 
to his knowledge ; (3) that the misrepresentation, being 
innocent, could not give rise to an action for damages, 
unless a duty was cast upon Bouverie to use care in state- 
ment ^ ; (4) that no such duty rested upon a trustee, 

* The mention of this duty would seem to be an excess of judicial caution, 
for it is hard to see how such a duty could arise so as to give a right of 
action for negliffent, as distinct from fraudylent, misrepresentation. Such 
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requiring him to answer questions concerning the trust 
fund to strangers about to deal with the cestui que trnst ; 
(5) that therefore Bouverie could only be lield liable if ho 
was estopped from contending that there were other 
incumbrances upon the trust fund than those which lie 
had mentioned to Low. 

If he had beeq so estopped he might have been ordered 
to pay to Low the trust fund, subject only to the incum- 
brances disclosed in his letters ; and, as there were other 
charges in abundance, he would have had to make good 
the deficiency out of his own pocket. But the Court held 
that the letters upon which Low sought to make Bouverie 
liable could not be construed as explicitly limiting the 
charges on the trust fund to those specified in the letter. 
‘ An estoppel,’ said Bowen, L. J., ‘ that is to say, the 
language on which the estoppel is founded, must be 
precise and unambiguous.’ 

Instances of such precise and unambiguous statement 
may be found in the cases of Companies which issue 
certificates stating that the holders are entitled to shares, 
or to ‘ fully paid up ’ shares. If the certificate is obtained by 
means of a deposit with the Company of a forged transfer 
of shares, the Company are nevertheless estopped from 
disputing the title to shares which their certificates confer. 

(4) Non-disclosure of material facts. Contracts uberrirme 

fidei. 

There are some contracts in which more is required 
than the absence of innocent misreprescaitation or fraud. 
These are contracts in which one of the parties is presumed 

a liability may exist in the case of employer and employed, where the 
person employed acquires and gives information on which the employer 
will act. But a failure to use due care in the supply of such information 
would be a breach of the contract of employment, creating a liability ex 
contractu not ex delicto. In cases turning on negligent statement, the duty^ 
since Derry v. Peek^ has been held, in each case, not to exist, and it is prob* 
ably, apart from contract, altogether non-existent. See Angus v, Clifford, 
[1B91] 2 Ch. 449, and Le Lievre v, OotUd, [1B93] i Q. B. 491. 
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to have means of knowledge which are not accessible to. the 
other, and is therefore bound to tell him everjrthing which 
may be supposed likely to affect his judgment. 

Contracts of marine, fire and life insurance, and indeed 
contracts of insurance of every kind, are of this special 
class. They are known as contracts vberrimae fidei, 
and may be avoided on the ground of non-disclosure of 
material facts, even though restitutio in integrum is no 
longer possible. 

There are also other contracts, for the sale of land, 
for family settlements, and for the allotment of shares 
in companies, which, though not contracts uberrimae 
fidei in the same sense, yet present certain points of 
resemblance to them, and which may properly be 
mentioned here. Among them are sometimes included 
contracts of suretyship and partnership, but, as it would 
seem, erroneously. 

(a) Contracts of insurance. 

Insurance The general principles of law applicable to contracts 
contracts, yjj^ffimae fidei do not differ in essence from those 
applicable to other kinds of contracts, and the rule 
with regard to the disclosure of material facts and the 
penalty for non-disclosure is rather a rule of construction 
picteryiii for a particular group of contracts. ‘ The rule imposing 
an obUgation to disclose upon the intending assmed 
^k’ upon a general principle of common law, 

but arises out of an implied condition, contained in 
the contract itself, precedent to the liability of the 
Blackburn Underwriter to pay.’ The insurer contracts on the basis 
liAp^cas. that all material facts have been communicated to him ; 
54r'.' ’ and it is an implied condition of the contract that the 
disclosure shall be made, and that if there has been non- 
disclosme he shall be entitled to avoid. 

Marine So far as regards marine insurance, the Commom Law 
insurance. codified in the Marine Insurance Act, 1906. 

S. 18 of the Act provides that : — 
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(1) The assured must disclose to the msuier, before the contract is 
concluded, every material circumstance which is known to the assured, 
an(J the assured is deemed to know every circumstance which, in the 
ordinary course of busiimss, ought to be known by him. If the assured 
fails to make such disclosure, the insurer may avoid the contract. 

(2) Every circumstance u material which would influence the judg- 
ment of a prudent insurer in fixing the premium or determining whether 
he will take the risk. 

In lonides v. Pender goods were insured upon a voyage 
for an amount largely in excess of their value ; it was 
held that although the fact of over-valuation would not 
affect the risks of the voyage, yet, being a fact which 
underwriters were in the habit of taking into considera- 
tion, its concealment vitiated the policy. 

‘ It is perfectly well established that the law as to a contract of 
insurance differs from that as to other contracts, and that a conceal- 
ment of a material fact, though made without any fraudulent intention, 
vitiates the policy.’ 

It will be observed that imder the Act the assured is, 
for purposes of communication, ‘ deemed to know ’ all 
circumstances which in the ordinary course of business he 
ought to know ; and the same rule applies to an agent 
effecting an insurance for a principal. The agent must 
disclose everything material that he himself knows or is 
‘ deemed to know,’ as well as everything that his principal 
is bound to disclose, unless it comes to the knowledge of 
the principal too late for him to inform the agent. 

A policy of fire insurance will similarly be vitiated by 
the non-disclosure, however innocent, of any material 
facts. In an American case, referred to by Blackburn, J., 
in the judgment above cited, ‘ the plaintiffs had insured 
certain property against fire, and the president of the 
company heard that the person insuring with them, 
or at least aome one of the same name, had been so 
unlucky as to have had several fires, in each of which 
he was heavily insured. The plaintiffs reinsured with 
the defendants, but did not inform them of this. A fire 
did take place, the insured came upon the plaintiffs. 


L R 9Q B 
53 ' 


Pgr BUck 
burn, J , 
at p S%7 


Fire in- 
surance 


New York 
Bowery Fire 
Insurance 
Co, V. New 
York Fire 
Insurance 
Co., 17 
Wend. 359. 



200 


FORMATION OF CONTRACT 


Part II 


who came upon the defendants. The judge directed 
the jury, that if this information given to the president 
of the plaintiff company was intentionally kept back, 
it would vitiate the policy of reinsurance. The jury 
found for the plaintiffs, but the Court, on appeal, directed 
a new trial on the ground that the concealment was of 
« ^ material fact, and whether intentional or not, it vitiated 

pdam/ insurance.’ So also, where a person had taken out 

364 ^ policy against the risk of burglary, it was held that 
in the particular circumstances of the case the fact that 
he was an alien was one which would have influenced 
the underwriters in deciding whether to accept the risk 
and what premiums to charge, and, information as to 
his nationality not having been disclosed, the policy 
could be avoided. 

nch n In The London Assurance v. Mansel an action was 
brought to set aside a policy of life insurance on the 
ground that material facts had been concealed by the 
Life in- party effecting the insurance. He had been asked and 
Buranoe. answered questions as follows : — 

Has a proposal ever been made out 
your life at other otSces ? If bo, where ? Insured now in two ofhces 

Was it accepted at the ordinary Ifor £i6,(X» at ordinary rates, 
premium or at an mcreased premium Policies e&ected last year, 
or declined T 

The answer was true so far as it went, but the defendant 
had endeavoured to increase his insurance at one of the 
offices at which he was already insured, and to effect 
further insurances at other oflicos, and in all these cases 
ho had been refused. 

The contract was set aside, and Jessel, M. R., thus laid 
down the general principle on which his decision was 
founded : — 

at p 367. ‘ I am not prepared to lay down the law as making any difference 

in substance between one contract of assurance and another. Whether 
it is life, or fire, or marine assurance, I take it good faith is required 
in all cases, and though there may be certain circumstances, from the 
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peculiar nature of marine inauranoe, which require to be disdoaed 
and which do not apply to other contracta of inannmce, that is rather, 
in my opinion, an illuatration of the application of the principle than 
a diatinction in principle.' 

But where A is effecting an insurance on the life of X, 
and X makes false statements as to his life and habits 
which A in good faith passes on to the insurance office, 
such statements have been held not to vitiate a policy. 

The ground of the decision was (l) that the statements 
were not conditions on the truth of which the validity of 
the contract depended, and (2) that X was not the agent wheeiton \ 

Hardifty, 

of A for the purpose of eiffecting the policy, so that the « e. & 6 
fraud of X was not imputable to A under the rule that 
the principal is liable for the fraud of his agent. 

It is possible that if such a case were to occur since 
equitable remedies for misrepresentation have become 
general it might be decided otherwise. It precisely corre- 
sponds to the case described in Redgrave v. Hurd, ‘ where m cii u. i 
a man having obtained a beneficial contract by a state- 
ment which he now knows to be false, insists upon keeping 
that contract.’ But in a later case Vaughan Williams, Jocu Law 

Union, 

L. J., expressed his approval of the view taken by Lord 
Campbell in Wheeiton v. Hardisty, that where the assured 
‘ does his best to put the insurer in a situation to obtain 
the information and to form his own opinion that the 
information is sincere,’ the policy cannot be avoided by 
the insurer, if no blame is imputable to the assured 
himself with regard to the information given. And it 
may also be said that where A is effecting an insurance 
for his own purposes on the life of X, the circumstances 
of the case negative the possibility of an implied term 
that the insurer shall be entitled to avoid his contract 
with A on the ground of misrepresentations made by X, 
not to the insurer at all, but to A. 

(6) Contracts for the sale of land. 

Contracts of this kind are not uberrimae fdei in the Sale of 
sense that a vendor has a duty to disclose to the purchaser 
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every material fact relating to the land which is within 
his knowledge. In the absence of misrepresentation, 
innocent or otherwise, caveat emptor is the rule ; fcut 
Nottingham this is subjcct to Certain qualifications. A vendor mu^t 
Brick Co disclose every defect in his title, for this is a matter on 
778^786 ^ which he alone can have full information ; and it would 
Saitl'fi^] seem that he is also under an obligation to disclose any 
‘ latent defect in the quality of the land, if of sufficient 

materiality to have prevented the purchaser from enter- 
ing into the contract at all, had he known of its existence. 
I Bing N c. In Flight v. Booth, leasehold property was agreed to 
be purchased by the defendant. The lease contained 
restrictions against the carrying on of several trades, 
of which the particulars of sale mentioned only a few ; 
Tindal, C. J., held that the plaintiff could rescind the 
contract and recover back money paid by way of deposit 
on the purchase of the property. 

‘ We think it ia a safe rule to adopt, that where the misdescription, 
although not proceeding from fraud, is in a material and substantial 
point, so far affecting the subject-matter of the contract that it may 
reasonably be supposed that, but for such misdescription, the purchaser 
might never have entered into the contract at all, in such cases the 
contract is avoided altogether, and the purchaser is not bound to 
resort to the clause of compensation. Under such a state of facts, the 
purchaser may be considered as not having purchased the thing which 
was really the subject of the sale.’ 



Sh^hrrd 
V, Croft, 


s»i- 


Molyneux v. Hawtrey is also a case of non-disclostore. 
A lease was sold by plaintiff to defendant containing 
onerous and imusual covenants. The vendor had not 
disclosed these covenants nor given to' the purchaser a 
reasonable opportunity for informing himself of them ; 
and the contract could not be enforced. 

Equitable remedies however can be adapted to the 
extent and character of the misdescription ; and if this 
is merely a matter of detail the purchaser may be com- 
pelled to conclude the sale subject to compensation to be 
made by the vendor. 
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The parties may also provide in the contract of sale for 
compensation in case of misdescription, and this right, 
if so expressed, will not merge in the deed of conveyance 
but may be exercised after the property has passed. 

(c) Contracts preliminary to family settlements and 
arrangements need no special illustration. 

{( 1 ) Contracts for the purchase of shares in Companies. 

The rule as to the fullness of statement required of 
projectors of an undertaking in which they invite the 
public to join is clearly stated by Kindersley, V. C., in 
the case of the New Brunsmck Railway Company v. Mug- 
geridge, in words which were approved by Lord Chelmsford 
in a later case in the House of Lords : — 

‘ Those who issue a prospectus holding out to the public the great 
advantages which will accrue to persons who will take shares in 
a proposed undertaking, and inviting them to take shares on the 
faith of the representations therein contained, are bound to state 
everything with strict and scrupulous accuracy, and not only to 
abstain from stating as fact that which is not so, but to omit no one 
fact within their knowledge the existence of which might in any degree 
affect the nature, or extent, or quality of the privileges and advantages 
which the prospectus holds out as inducements to take shares.’ 

But ‘ the duty of disclosure is not the same in a pro- 
spectus inviting share subscriptions as in the case of 
a proposal for marine insurance.’ Mere non-disclosme 
in a prospectus, even of facts which in the opinion of 
an int^ding shareholder might have materially influenced 
his judgment, will be no ground for rescission, unless the 
omission makes what is stated actually misleading. 

We should distinguish this right of avoidance for non- 
disclosure, (i) from the remedy in deceit for actual 
fraud ; (2) from the remedy in tort apparently given by 
s. 8i of the Companies (Consolidation) Act, 1908 (re- 
enacting a section in an earlier Act to the same effect) 
against persons responsible for the issue of a prospectus 
from which material facts are omitted, to those who suffer 
pecuniary loss by such omissions ; and (3) from the right 
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contract is 
made: 


to compensation given by s. 83 of the same Act (re- 
enacting the provisions of the Directors’ Liability Act, 
1890), to persons who have sustained loss by purchasing 
shares on the faith of an untrue statement in the pros- 
pectus of a co;npany. 

(e) Suretyship and Partnership are sometimes described 
as contracts which need a full disclosure of all facts likely 
to affect the judgment of the intending surety or partner. 

There seems no authority ^ for this view ; either con- 
tract would be invalidated by material though innocent 
misrepresentation, or by such non-disclosure of a fact 
as would amount to an implied representation that the 
fact did not exist ; but neither requires the same fullness 
of disclosure which is necessary to the contract to sell land 
or to allot shares. The intending surety or partner cannot 
claim the protection accorded to the intending insurer, 
investor or buyer of land. The confusion which has some- 
times arisen between the two classes of cases may perhaps 
be partly due to the fact that the line is not always easy to 
draw in practice between contracts of suretyship in the 
strict sense, promises to answer for the debt, default or 
miscarriage of another, and contracts of insurance, promises 
to indemnify against the risk of another’s dishonesty. 

But though the contract between surety and creditor 
‘ is one in which there is no universal obligation to make 
disclosure yet when once the contract has been made, 
the surety is entitled to be informed of any agreement 
which alters the relations of creditor and debtor, or any 
circumstance which might give him a right to avoid the 


I R & M. ^ The only authorities cited in Lindley on Partnership, p. 342 (ed. 7), 
150 « 1^ M2 Hichens v. CoTigreve and FawceU v, Whitehouse; but bo^ are cases of 
actual fraud. 

[i8q^ > See the curious case of Seaton v. Heathy which was one of an insurance 

X? C. ^ guarantee ; the decision in the House of Lords turned on a question 
M 5 - of fact, but the judgment of Bomer, L. J., in the Court of Appeal marks 

very clearly the distinction between insurance and suretyship : the first is, 
and the second is not, vberrimae fideu The subject is also discussed at 
length in L, 0 . O. Co. v. Holloway, [1912] 2 K B. 72. 
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contract. So in Phillips v. FoxaU, tlie defendant had i. r 7 Q b 
guaranteed the honesty of a servant in the employ of 
the'plaintifi ; the servant was guilty of dishonesty in 
the course of his service, but the plaintiff continued to 
employ him and did not inform the defendant of what 
had occurred. Subsequently the servant committed 
further acts of dishonesty. The plaintiff required the 
defendant to make good the loss. It was held that the 
defendant was not liable. The concealment released 
the surety from liability for the subsequent loss. It 
would seem that if the surety knew that the servant had Burgeis v 
committed acts of dishonesty which would justify his 4^0 ’ 
dismissal, he would be entitled to withdraw his guarantee. 

And so with partnership. The relation of partners nor^ri 
inter se is that of principal and agent, so that one partner 
can bind the firm in transactions concerning the partner- 
ship. Thus, when the contract of partnership has been 
formed, each partner is bound to disclose to the others all 
material facts, and to exercise the utmost good faith in 
all that relates to their common business. 

§ 3. Wilful Misrepresentation, or Fraud. 

(i) Definition of Fraud. 

Fraud is an actionable wrong. As such it is susceptible Fraud, 
of fairly precise definition ; and as such we may treat of it 
here. Fraud which gives rise to the action of deceit is a very 
different thing from the sharp practice or unhandsome 
dealing which would incline a Comrt of Equity to refuse 
the discretionary remedy of specific performance, or to 
grant relief by the cancellation of a contract. It repre- 
sents the reasoned, logical conclusions of the Common 
Law Courts as to the nature of the deceit which makes 
a man liable in damages to the injured party. 

Fraud is a false representation of fact, made with a Itsessen- 
knowledge of its falsehood, or recklessly, without belief tures. 
in its truth, with the intention that it should be acted 
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not fraud. 


Ward V. 
Hobbs, 
3 Q.B.D 
»5o* 


upon by the complaining party, and actually inducing 
him to act upon it. 

Let us consider these characteristics in detail. 

(a) IVaud is a false representation. 

It differs here from non-disclosure such as may vitiate 
a contract uberrimae fidei ; there must be an active 
attempt to deceive either by a statement which is false, 
or by a statement not untrue in itself but accompanied 
with such a suppression of facts as to convey a misleading 
impression. Concealment of , this kind is sometimes 
called ‘active,’ ‘aggressive,’ or ‘industrious’; but 
perhaps the word itself, as opposed to non-disclosme, 
suggests the active element of deceit which constitutes 
fraudulent misrepresentation. The distinction between 
misrepresentation by non-disclosure, which can only affect 
contracts vberrimae .fidei, and misrepresentation which 
gives rise to an action of deceit, is clearly pointed out by 
Lord Cairns in the case of Peeh v. Gurney : — 

‘ Mere non-disclosure of material facts, however morally censurable, 
however that non-disclosure might be a ground in a proper proceeding 
at a proper time for setting aside an allotment or a purchase of shares, 
would, in my opinion, form no ground for an action in the nature of 
an action for misrepresentation. There must, in my opmion, be some 
active misstatement of fact, or, at all events, such a partial and frag- 
mentary statement of fact, as that the withholding of that which is not 
stated makes that which is stated absolutely false.' 

Caveat emptor is the ordinary rule in contract. A 
vendor is under no liability to communicate the existence 
even of latent defects in his wares unless by act or implica- 
tion he represents such defects not to exist. 

Hobbs sent to a public market pigs which were to his 
knowledge suffering from typhoid fever ; to send them to 
market in this state was a breach of a penal statute. 
Ward bought the pigs, ‘ with all faults,’ no representation 
being made as to their condition. The greater number 
died : other pigs belonging to Ward were also infected. 
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and so were the stubble-fields in which they were turned 
out to run. It was contended that the exposure of the 
pigb in the market amounted to a representation, under 
the circumstances, that they were free of any contagious 
disease. The case went up to the House of Lords, where 
Lord Selborne thus states the law on this point : — 

‘ Upon the question of implied representation I have never felt 4 App Ca 
any doubt. Such an implication should never be made without 
facts to warrant it, and here I find none except that in sending for 
sale (though not in selling) these animals a penal statute was violated. 

To say that every man is alwa3rB to be taken to represent in his dealings 
with other men, that he is not, to his knowledge, violating any statute, 
is a Tenement which (except for the purpose of producing some 
particular consequence) would not, I think, appear reasonable to any 
man.* 

In Keates v. Lord Gadogan, the plaintiff sued for damages loC. B. 5QI. 
arising from the defendant’s fraud in letting to the 
plaintiff a house ^ which he knew to be required for imme- 
diate occupation without disclosing that it was in a ruinous 
condition. It was held that no such action would lie. 

‘ It is not pretended,’ said Jervis, C. J., ^ that here was any war- 
ranty, expressed or implied, that the house was ht for immediate 
occupation : but, it is said, that, because the defendant knew that 
the plaintiff wanted it for immediate occupation, and knew that it 
was in an unfit and dangerous state, and did not disclose that fact 
to the plaintiff, an action of deceit will lie. The declaration does not 
allege that the defendant made any misrepresentation, or that he had 
reason to suppose that the plaintiff would not do, what any man in his 
senses would do, viz. make proper investigation, and satisfy himself 
as to the condition of the house before he entered upon the occupation 
of it. There is nothing amounting to deceit.’ 

' The house was leased for a term of years. The law is otherwise where 
a furnished house is hired for a short period, as for instance the London 
season. In such a case immediate occupation is of the essence of the Wilson v, 
contract, and if the house is uninhabitable the lessee is discharged, not 
on the ground of fraud, but because * he is offered something substantially 336- 
different from that which was contracted for.* There is no corresponding 
warranty by the intending tenant that he is a fit and projier person to 
occupy the house: Humphreys v. Miller, [1917] 2 K. B. 122. An under- 
taking as to sanitary condition is however now implied by the Housing 
Acts, 1890-1919, in the case of all tenements below a certain value. 
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A repre- (b) The representation must be a representation of fact. 
of fact not A mere expression of opinion, which tiurns out to be 
unfounded, will not invalidate a contract. There is a 
T?>"v.’»o wide difference between the vendor of property saying 
tro“eiS?^ Co.’ that it is worth so much, and his saying that he gave so 
L R si^.c much for it. The first is an opinion which the buyer may 
adopt if he will : the second is an assertion of fact which, 
if false to the knowledge of the seller, is also fraudulent, 
norex- Again, we must distinguish a representation that a 
mtMtiont thing is from a promise that a thing shall be : neither 
^ statement of intention nor a promise can be regarded 
^ ss-* as a statement of fact except in so far as a man may 
knowingly misrepresent the state of his own mind. Thus 
there is a distinction between a promise which the pro- 
misor intends to perform, and one which the promisor 
intends to break. In the first case he represents truly 
enough his intention that something shall take place in 
the future : in the second case he misrepresents his 
existing intention ; ho not only makes a promise which 
is ultimately broken, but when he makes it he represents 
his state of mind to be something other than it really is. 
Exf>aru Thus it has been laid down that if a man buy goods, 
loCh 446’ having at the time formed an intention not to pay for 
them, he makes a fraudulent misrepresentation. 

Again, it is said that wilful misrepresentation of law 
does not give rise to the action of deceit, nor even make 
a contract voidable as against the person making the 
statement. There is little direct authority upon the 
subject, but it may be submitted that the distinction 
L R.aH.L. (irawn in Cooper v. Phibbs between ignorance of general 
rules of law and ignorance of the existence of a right would 
apply to the case of a fraudiilent misrepresentation of 
law, and that if a man’s rights were concealed or misstated 
knowingly, he might sue the person who made the state- 
HirMhfcid ment for deceit. A decided opinion has been expressed 
Brighton, ’ in the King’s Bench Division, that a fraudulent representa- 
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tion of the effect of a deed can be relied upon as a defence *"<« South 

. .. iT i 1 CoantRail- 

in an action upon the deed. , 


(c) The representation must be made vnth knowledge of There 
its falsehood or vnthout belief in its truth. kliow-*^ 

Unless this is so, a representation which is false gives 
no right of action to the party injured by it. A Telegraph ' 
Company, by a mistake in the transmission of a message Jrirgraph 
caused the plaintiff to ship to England large quantities of 3^ 
barley which were not required, and which, owing to a fall 
in the market, resulted in a heavy loss. It was held that 
the representation, not being false to the knowledge of the 
Company, gave no right of action to the plaintiff. 


‘ The general rule of law,’ said Bramwell, L. J., ‘ is clear that no at p. >; 
action is maintainable for a mere statement, although untrue, and 
although acted on to the damage of the person to whom it is made, 
unless that statement is false to the knowledge of the person making it.’ 

This rule is to be supplemented by the words of Lord 
HerscheU in Derry v. Peek : — >4 App ca 

^ 337- 

‘ First, in order to sustain an action of deceit there must be proof at p 374- 
of fraud, and nothing short of that will suffice. Secondly, fraud is ordisre* 
proved when it is shown that a false representation has been made, (i) gard of 
knowingly, or ( 2 ) without belief in its truth, or ( 3 ) recklessly, careless 
whether it be true or false. Although I have treated the second and 
third as distinct cases, I think the third is but an instance of the second, 
for one who makes a statement under such circumstances can have 
no real belief in the truth of what he states.’ 


Therefore if a man makes a false statement, honestly 
believing it to be true, he cannot be rendered liable in an 
action of deceit. 

It is fraudulent to represent yourself as possessing a 
belief which you do not possess. This is the ground of 
liability in the case of reckless misstatement of fact. 
The maker of the statement represents his mind as certain 
in the matter, whereas in truth it is not certain. He says 
that he believes, when he really only hopes or wishes. 

It is just as fraudulent for a man to misrepresent 

21:05 p 
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wilfully his state of mind as to misrepresent wilfully any 
other matter of fact. ‘ The state of a man’s mind,’ said 

V Fil/- 

J-j ‘ j*^st as much a fact as the state of his 
digestion. It is true that it is very difficult to prove 
what the state of a man’s mind at a particular time is, 
but if it can be ascertained it is as much a fact as any- 
thing else.’ The rule as to reckless misstatement laid 
down by Lord HerscheU does not in any way widen 
the definition of Fraud. 

Want of But from time to time attempts have been made to 
m^ndfor extend the results of Fraud, and to make men liable not 
belief; merely for wilful misstatements of fact or of belief, but 
for misstatements of fact made in the honest belief of 
their truth, but not based upon reasonable grounds. 

Collins V. The rule was settled in the Common Law Courts, as 
s Q. b’ 820. long ago as 1844, that a misstatement of fact made with 
an honest belief in its truth was not a ground for an 
action of deceit, and that ‘ fraud in law ’ or ‘ legal fraud ’ 
is a term which has no meaning as indicating any ground 
of liability. 

But shortly after the Judicature Act came into effect 
judges whose experience had lain chiefly in Courts of 
Equity came to deal with the Common Law action of 
a Ex 0.242. deceit, and applied to it from time to time the somewhat 
ite effect ill-defined notions of Fraud, which had prevailed in the 
doubtful Equity Courts. In Weir v. Bell the dissenting judgment 
of Cotton, L. J., contains a dictum that a man is liable for 
deceit, ‘ if he has made statements which are in fact 
untrue, recklessly, that is, without any reasonable grounds 
for believing them to be true.’ 

This view of liability for deceit was not accepted by 
the majority of the Court, and the case is remarkable for 
an emphatic condemnation by Bramwell, L. J., of the use 
of the term ‘ legal fraud ’ : — 

‘To make a man liable for fraud, moral fraud must be proved 
against him. T do not understand legal fraud ; to my mind it baa 


«t p. 244. 
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no more meaning than legal heat or legal cold, legal light or legal 
shade.’ 

‘Nevertheless in Smith v. Chadwick the view of Fraud 3och.D.44 
expressed by Cotton, L. J., was adopted and extended by 
Sir G. Jessel. He there says that a misstatement made 
carelessly, but with a belief in its truth and with no 
intention to deceive, renders the maker liable to an action 
for deceit. 

Evidently a confusion was growing up between mis- 
representation which is a ground for rescinding a contract, 
and misrepresentation which is a ground for an action of 
deceit. The matter came to an issue in Derry v. Peek. ^^7''*’'’ 

The defendants were directors of a tramway company, t'll gettlod 

^ ’ in Deny v. 

which had power by a special Act to make tramways, and Peek. 
with the consent of the Board of Trade to use steam 
power to move the carriages. In order to obtain the 
special Act the plans of the Company required the 
approval of the Board of Trade, and the directors assumed 
that, as their plans had been approved by the Board before 
their Act was passed, the consent of the Board to the use 
of steam power, which they had to obtain after the Act 
was passed, would be given as of course. They issued 
a prospectus in which they called attention to their right 
to use steam power as one of the important features 
of their undertaking. The consent of the Board of 
Trade was refused : the Company was wound up, and 
a shareholder brought an action of deceit against the 
directors. 

Stirling, J., found as a fact that the defendants ‘ had 
reasonable grounds for the behef ’ expressed in the d^mi, 
prospectus, and that they were innocent of fraud. The 
Court of Appeal held that although the prospectus ex- 
pressed the honest belief of the directors, it was a belief 
for which no reasonable grounds existed, and that the 
directors were therefore liable. The House of Lords 
reversed the decision of the Court of Appeal. The cases 
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are exhaustively discussed in the judgment of Lord 
Herschell, and the conclusion to which he comes is thus 
expressed : — 

Absence of ‘In my opinion making a false statement through want of care 
reasonable falls far short of, and is a very different thing from, fraud, and the 
^cUef not*^ same may be said of a false representation honestly believed, though 
a cause of on insufficient grounds. ... At the same time, I desire to say distinctly 
action, that when a false statement has been mcule, the questions whether 
there were reasonable grounds for believing it, and what were the 
means of knowledge in the possession of the person making it, are 
most weighty matters for consideration. The ground upon which an 
alleged belief was founded is a most important test of its reality. 
I can conceive many cases where the fact that an alleged belief was 
destitute of all reasonable foundation would suffice of itself to convince 
the Court that it was not really entertained, and that the representation 
was a fraudulent one.’ 

Tho rule may tliereforo be regarded as settled that 
a statement made with an honest belief in its truth 
cannot render the maker liable to an action for damages 
but may for deceit though the absence of reasonable grounds 
dishonLt belief may go to show that the belief expressed was 
motive, j^ot really entertained ; in other words, that the man 
who made the statement represented himself to possess 
a belief which he did not possess. 

It may well happen in the course of business that a man 
is tempted to assert for his own ends that which he wishes 
to be true, which he does not know to be false but which 
he strongly suspects to have no foundation in fact. If 
he asserts such a thing with a confident assurance of 
belief, or if he neglects accessible means of information, 
his statement is not made in an honest belief of its truth ; 
he may have taken care not to acquaint himself with 
inconvenient facts. 

Lord Black- * “ Stated OH high authority that a representation, behoved to bo 

burn in true when made, but afterwards discovered to be false, amounts to fraud 
Ca^pbdl^ transaction is allowed to continue on tho faith of it. If this means 

5 App Ca. that an action of deceit would lie, there must be something said or done 
p. 950. confirmatory of the statement after it is known to be false. 
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‘But Peek v. Deny has bottled once for all the controvoiey which 
was well known to Lave given rise to very eonsiderahlo dilloreiiee of 
opinion os to whether an action for negligent misieprosentation, as 
distinguished from fraudulent misrepresentation, could be maintained.’ 

There is another aspect of fraud in which the fraudulent 
intent is absent but the statement made is known to be 
untrue. Such is the case of Polhill v. Walter, cited above. 
That decision is confirmed by the judgment of Lord Cairns 
in Peek v. Ourney. The plaintiff in that case had pur- 
chased shares from an original allottee on the faith of 
a prospectus issued by the directors of a Company, and 
ho brought an action of deceit against the directors. 
Lord Cairns compared the statements in the prospectus 
with the circumstances of the Company at the time they 
were made, and came to the conclusion that the state- 
ments were not justified by facts. He then proceeded to 
point out that though these statements were false, yet 
the directors might well have thought, and probably did 
think, that the undertaking would bo a pi’ofitable one : — 

‘ But in a civil proceeding of this kind all that your Lordships 
have to examine is the question. Was there or was there not mis- 
representation in ppint of fact ? And if there was, however innocent 
the motive may have been, your Lordships will be obliged to arrive 
at the consequences whicli would properly result from what was 
done.’ 

The rule is a sound one. If a man chooses to assert 
what he knows or even suspects to bo false, hoping, 
perhaps believing, tliat all will turn out well, he cannot 
rely upon the excellence of his motives to defend him from 
the natural inferences and results which follow upon hi.s 
conduct. 

(d) The representation must lie made with the intention 
that it shovld be acted upon by the injured parly. 

Wo may divide this proposition into two parts, (i) The 
representation need not be made to the injured party ; but 
(2) it must be made with the intention that he should act 
upon it. 
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(1) Levy sold a gun to the father of Langridge for the 
use of himself and his sons, representing that the gun had 
been made by Nock and was ‘ a good, safe, and secure 
gun ’ : Langridge used the gun ; it exploded, and so 
injured his hand that amputation became necessary. He 
sued Levy for the false representation, and the jury found 
that the gun was unsafe, was not made by Nock, and 
found generally for the plaintiff. It was urged, in arrest 
of judgment, that Levy could not be liable to Langridge 
for a representation not made to him ; but the Court of 
Exchequer held that, since the gun was sold to the father 
to be used by his sons, and the false representation made 
in order to effect the sale, and as ‘ there was fraud, and 
damage, the result of that fraud, not from an act remote 
and consequential, but one contemplated by thp defendant 
at the time as one of its results, the party guilty of the 
fraud is responsible to the party injured.’ 

(2) In Teek v. Gurney directors were sued by persons 
who had purchased shares in a Company on the faith of 
false statements contained in a prospectus issued by the 
directors. The plaintiffs were not those to whom shares 
had been allotted on the first formation of the Company ; 
they had purchased their shares from such allottees. It 
was held that the prospectus was only addressed to the 
first applicants for shares ; that the intention to deceive 
could not be supposed to extend to others than these : 
and that on the allotment ‘ the prospectus had done its 
work ; it was exhausted.’ 

The law had been so stated in an earlier case : — 

‘ Every man must be hold responsible for the consequences of a false 
representation made by him to another upon which a third peison 
acts, and so acting is injured or damnified, provided it appear iMt 
such false representation was made with the intent that it should he acted 
upon by such third person in the manner that occasions the injury or 
loss. . , . But to bring it within the principle, the injury, I apprehend, 
must be the immediate and not the remote consequence of the represen- 
tation thus made.’ 
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But if a prospectus is only a part of a scheme of fraud ^ 

maintained by false statements deliberately inserted from 
time to time in the press, its effect is not held to be ex- 
hausted by the allotment of shares, and its falsehoods will 
afford ground for an action of deceit to others than the 
allottees ; for the whole mass of false statement is in- 
tended to induce the public at large to continue to 
purchase shares and thus keep their value inflated. 


(e) The representations tniisl actually deceive. 

' In an action of deceit the plaintiff cannot establish a title to relief 
simply by showing that the defendants have made a fraudulent state- 
ment : he must also show that he was deceived by the statement and 
acted upon it to his prejudice.’ 

Thomas bought a cannon of Horsfall. The cannon Jiad 
a defect which made it worthless, and Horsfall had 
endeavoured to conceal this defect by the insertion of 
a metal plug into the weak spot in the gun. Thomas 
never inspected the gun ; he accepted it, and upon using 
it for the purpose for which he bought it the gun burst. 
It was held that the attempted fraud, having had no 
operation upon his mind, did not exonerate him from 
paying for the gun. ‘ If the plug, which it was said was 
put in to conceal the defect, had never been tlierc, his 
position would have been the same ; for, as he did not 
examine the gun or form any opinion as to whether it 
was sound, its condition did not affect him.’ 

This judgment has been severely criticized by high 
authority, but it seems to be founded in reason, and the 
principle has been followed in a later case. Action was 
brought by an omnibus company to restrain an omnibus 
proprietor from so painting and lettering his omnibuses 
as to induce the public to believe that they were the plain- 
tiffs’. The learned judge who tried the case viewed the 
respective omnibuses, and decided against the defendant 
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on the groimd that the painting of his omnibus was 
calculated to deceive the public. But on appeal the 
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action was dismissed on the ground that there was no 
evidence that any member of the public had actually 
been deceived. 

We may lay down the general rule that deceit which 
does not affect conduct cannot create liabilities. 

(2) of Fraud, and Remedies therefor. 

Wo may now consider the effect of Fraud, such as we 
have described it to be, upon rights ex contractu. 

Apart from Contract, the person injured by Fraud, such 
as we have describe, has an action of tort, viz. the 
Common Law action for deceit, and may recover by that 
means such damage as he has sustained ; an analogous 
remedy exists in Equity where the plaintiff would other- 
wise, as in cases of Fraud by directors, have to bring 
a number of separate actions of deceit, or would for 
some reason be destitute of legal remedy. These remedies 
are not confined to Fraud as affecting the formation of 
contract ; they apply to any fraudulent statement which 
leads the person to whom it is made to alter his position 
for the worse. 

But we have to consider Fraud and its effects in relation 
to contract. We must therefore ask what are the remedies 
ex contractu open to one who finds that he has been 
induced to enter into a contract by fraud. 

(a) He may treat the contract as binding and may 
demand fulfilment of those terms which misled him or 
damages for such loss as he has sustained by their non- 
fulfilment. 

He cannot, however, enforce a fulfilment of the terms 
of the contract unless the false statement by which he has 
been deceived is of such a character as to take effect by 
way of estoppel. The natirre of the liability which may 
arise from the application of this rule of evidence has been 
explained elsewhere, and is not limited to cases in which 
the relations of the parties originated in contract. 
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In like manner one who has been induced to purchase 
a chattel by fraud may retain the chattel and sue for loss 
sustained by fraud. 

But the exercise of this right must depend on the nature 
of the contract. A man cannot remain a shareholder 
and sue the Company of which he is a member, though ho 
was induced to purchase shares by the fraud of the 
directors. Nor can he divest himself of the character of 
a shareholder, and so put himself in a position to sue, 
after the Company has gone into liquidation. 

(b) He may avoid or repudiate the contract by taking 
steps to get it cancelled in the CJiancery Division on 
the ground of fraud ; by resisting a suit for specific 
performance, or an action for damages in respect of 
it ; or, as soon as he suspects or becomes aware of 
the fraud, by divesting himself of all interest in the 
contract. 

Thus if a shareholder, suspecting fraud, declines to pay 
calls and thereby incurs the forfeiture of liis shares, he 
becomes merely a debtor to the Company and can resist 
payment of his debt on the plea of fraud. 

(c) If after becoming aware of the fraud he fails to give 
notice of his intention to avoid the contract, he may lose 
his option to affirm or avoid, and may be left to his action 
for deceit. 

He may lose this option — firstly if he take any benefit 
under the contract or do any act which amounts to an 
affirmation of it. 

Or secondly, if before he exercises his option circum- 
stances have- so far changed that the parties cannot be 
placed in their former position. A shareholder who has 
been induced to take shares by false statements in a 
prospectus cannot disaffirm his contract if he waits until 
a petition has been filed for the winding up of the Company, 
or a fortiori if a winding-up order has been made and the 
Company has gone into liquidation. 


Houiilsi- 
worth V 
CityofGlas*- 
gow Bankf 
S App C a 
3>7 

Right of 
rescission. 


Aaroti’s 
Reefs* V 
1 WIS»N, 

[1896] A C 

m 


Limits of 
right to 
rescind. 


Clarke v 
Dickson, 

E. B & B 
148 


Wlutcicv's 
Cafte,[i 899 ] 
I Ch 77 t> 

Oakes v 
Turquand, 

L R jH.L 



218 


FOIIMATION OF CONTJUCT 


Part II 


liigbts of 
third par- 
ties. 


Babcock v 
I^awson, 4 
Q H D 394 

Charter v 
Trevelyan, 
4 CJ. & F 
714. 


Clough \ 

L W 
R Co,JL R 
7 Ex. 35. 


NoUon V 
Ashburton, 
[1914] A. C. 
93 ^- 


Or thirdly, since the contract is voidable and not void — 
is valid until rescinded — ^if third parties bona fide and 
for value acquire property or possessory rights in goods 
obtained by fraud, these rights are valid against the 
defrauded party. 

Lapse of time, which of itself has no effect on the rights 
of the defrauded party, may, if coupled witli knowledge of 
the fraud, furnish evidence of an intention to affirm. 
Delay, in any event, increases the chance that the position 
of the parties may change, or that third parties may 
acquire rights and that the right to rescind may thus be 
lost. 

From the results of fraud such as we have described — 
Fraud which makes a contract voidable — ^we must 
distinguish Fraud which, whether by personation or 
other device, induces a man to go through the form 
of agreement while he is mistaken as to the nature of 
the agreement, or as to the individual with whom ho 
is dealing. 

We have dealt with these cases under the head of 
Mistake. They are cases in which no true consent has been 
expressed, in which the contract is void, and in which an 
innocent third party who may have acquired goods for 
value from the fraudulent person has no title to the goods 
against the victim of the fraud. 

(3) Fraud in Equity. 

In a later case in the House of Lords the true scope and 
application of the judgments in Derry v. Peek have been 
considered, and attention drawn to the fact that the prin- 
ciples there laid down do not in any way narrow the 
remedies previously given by the Court of Chancery in 
cases over which it exercised at one time an exclusive juris- 
diction and which ‘ although classified in that Court as 
cases of fraud, yet did not necessarily import the element 
of dolus malus.’ Such cases are to be found where there 
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has been a breach of a special duty recognized and enforced 
by the Court of Chancery, whether arising from the 
fiduciary relationship of the parties or the special circum- 
stances of the case. 

‘ It must now be taken to be settled,* said Lord Haldane, L.C., ‘ that 
nothing short of proof of a fraudulent intention in the strict sense will 
suffice for an action of deceit. This is so whether a Court of Law or 
a Court of Equity, in the exercise of concurrent jurisdiction, is dealing 
with the claim, and in this strict sense it was quite natural that Jjo"rd 
Bramwell and Lord Herschell should say that there was no such thing 
as legal as distinguished from moral fraud. But when fraud is referred 
to in the wider sense in which the books are full of the expression, used 
in Chancery in describmg cases which were within its exclusive juris- 
diction, it is a mistake to suppose that an actual intention to cheat must 
always be proved. 'A man may misconceive the extent of the obligation 
which a Court of Equity imj^ioses on him. His fault is that he has 
violated, however innocently because of his ignorance, an obligation 
which he must be taken by the Court to have known, and his conduct 
has in that sense always boon called fraudulent, even in such a cause as 
a technical fraud on a power. It was thus that the expression “ con- 
structive fraud” came into existence. The trustee who purchases the 
trust estate, the solicitor who makes a bargain with his client that 
cannot stand, have all for several centuries run the risk of the word 
fraudulent being applied to them. What it really means in this con- 
nection is not moral fraud in the ordinary sense, but breach of the sort 
of obligation which is enforced by a court that from the beginning 
regarded itself as a court of conscience.' 

‘ If among the great common lawyers who decided Derry v. Peeh,^ 
he adds, ‘ there had been present some versed in the practice in the 
Court of Chancery, it may well be that the decision would not have 
been different, but that more and explicit attention would have been 
directed to the wide range of the class of cases in which, on the ground 
of a fiduciary duty, Courts of Equity gave a remedy.’ 

In Nocton v, Ashburton^ the case from which the above (1914] a c. 
quotations are taken, a mortgagee sued his solicitor, alleg- 
ing that the solicitor had by improper advice induced him 
to release a part of his security, whereby the security had 
become ihsufficient, that the advice was not given in good 
faith but in the solicitor’s own interest, and that when it 
was given the solicitor well knew that the security would 
thereby be rendered insufficient. The House of Lords 
held that fraudulent misrepresentation in the sense of 



220 


FORMATION OF CONTRACT 


Part II 


In what it 
oonsists. 

I Rollf*, 

Ahr 688 


Must 

affect 

promisor 

H uscombe 

V. StandinfT, 

Cro faaiS; 


AtW V 
Backhou<;o, 
M. & W 
63^ 


Derry v. Peek had not been proved, and that damages for 
deceit could not therefore be recovered ; but they held 
also that there had been a breach of the duty imposed on 
the solicitor by the confidential relationship in which he 
stood to his client, which entitled the latter to the relief 
which the Court of Chancery has been accustomed to give 
in such cases, viz. an indemnity for the loss which the 
breach of duty had caused him. 

This case illustrates principles which we shall have to 
consider later under the heading of Undue Influence ; but 
the distinction drawn in it between the fraud which gives 
rise for an action for deceit (as defined in Derry v. Peek) 
and the fraud of which Courts of Equity take cognisance 
makes it convenient and desirable to refer to it in this 
place. The decision confirms and emphasizes Derry v. Peek, 
but makes it clear that the absence of proof of an intention 
to deceive does not in all cases deprive of a remedy the 
person who has in fact suffered from deception. 

§ 4. Duress. 

A contract is voidable at the option of one of the parties 
if ho have entered into it under Duress. 

Duress consists in actual or threatened violence or 
imprisonment ; the subject of it must be the contracting 
party himself, or his wife, parent, or child ; and it must 
i)e inflicted or threatened by the other party to the con- 
fract, or else by one acting with his knowledge and for 
his advantage. 

A contract entered into in order to relieve a third person 
from duress is not voidable on that ground ; though 
a simple contr.ict, the consideration for which was the 
discharge of a third party by the promisee from an illegal 
imprisonment, would be void for unreality of considera- 
tion. 

Nor is a promise voidable for duress which is made in 
consideration of the release of goods from detention. If 
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the detention is obviously wrongful the promise would 
be void for want of consideration ; if the legality of the 
detention was doubtful the promise might be supported by 
a compromise. But money paid for the release of goods 
from wrongful detention may be recovered back in virtue 
of the quasi-contractual relation created by the receipt of 
money by one person which rightfully belongs to another. 

The Court of Appeal has held that an agreement 
induced by moral pressure, such as a threat to prosecute 
a near relation, is not one which the Courts of this 
country will enforce ; not so much (it seems) for the 
reason that moral pressure of this kind is to be regarded 
as negativing the existence of a genuine consent between 
the parties to tho contract, as because it is against the 
general policy of the law to allow a plaintiff to maintain 
an action on an agreement so unfairly obtained. It is, 
however, not always easy since the Judicature Act to 
distinguish between duress properly so called and the 
unconscientious dealing known to Courts of Equity as 
‘ undue influence,’ which is discussed below ; and Kauf- 
man V. Gerson, the case in question, is in truth an illustra- 
tion of the narrowness of tho border-line which now 
separates the two. 

§ 5. Undue Influence. 

It has been shown that the use of the term Frautl has 
been wider and less precise in tho Chancery than in the 
Common Law Courts. This followed necessarily from 
tho remedies which they respectively administered. 
Common Law gave damages for a wrong, and was com- 
pelled to define with care the wrong which furnished a 
cause of action. Equity refused specific performance of 
a contract, or set aside a transaction, or gave compensa- 
tion, where one party had acted unfairly by the other. 
Thus ‘ fraud ’ at Common Law is a false statement such as 
is described in the preceding section : ‘ fraud ’ in Equity 
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has often been used as meaning unconscientious dealing, — 
Lqid ‘ although, I think, unfortunately,’ to use the words of a 

Haldane in . -n •! i 

Noctoi^v.^ great Equity lawyer. 

form of such dealing is commonly described as the 
Equitable exercise of ‘ Undue Influence.’ The subject can only be 
of*Unduo dealt with here in outline. Whether or no relief is 
Influence, granted in any given case must often depend on the view 
taken by the Court of the character or tendency of a num- 
ber of transactions extending over a considerable time. 
Definition ^ut we must find a definition of Undue Influence ; and 
influence proceed to consider and classify the circumstances 

which create it ; and we may be aided in the process of classi- 
fication by certain principles which equity judges have laid 
down as to the enforcement of promises or gifts made for 
no consideration or for a consideration wholly dispropor- 
tionate to the value of the thing promised or given. 

8cit.49o Lord Selborne supplies a definition in The Earl of 
Aylesford v. Morris. Speaking of the cases ‘ which, in 
the language of Lord Hardwicke, raise, from the circum- 
stances and conditions of the parties contracting, a 
presumption of Ei’aud,’ he says : — 


Presump- 
tion of 
undue 
influence, 


‘ Fraud does not here mean deceit or circumvention ; it means 
an unconscientious use of the power arising out of these circumstances 
and conditions ; and when the relative position of the parties is such 
as prima facie to raise this presumption, the transaction cannot stand 
unless the person claiming the benefit of it is able to repel the pre- 
sumption by contrary evidence, proving it to have been, in point of 
fact^ fair, just, and reasonable.’ 


The principles above alluded to are these : — 

Kekowicli V (a) that equity wUl not decree specific performance of 

Manning, i . . ,, , , 

D M G i88. a gratuitous promise even though it be under seal ; 
iioghtonv. (6) that the acceptance of a voluntary donation throws 
Brav upon the person who accepts it the necessity of proving 
‘ that the transaction is righteous ’ ; 

Wood V. (c) that inadequacy of consideration is regarded as an 
f ^ 5 ’. 4*3. element in raising the presumption of Undue Influence or 
Fraud ; 
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(d) but that mere inadequacy of consideration will not 
(according to the strong tendency of judicial opinion) 
ambimt to proof of either. 

So the question which wc have to discuss may be put 
thus : — ^When a man demands equitable remedies, either 
as plaintiff or defendant, seeking to escape or avoid a 
grant or promise made gratuitously or for a very inade- 
quate consideration, what must he show in addition to 
this in order to raise the presumption that Undue In- 
fluence has been at work ? 

The cases fall into three distinct groups : — 

(i) .There are cases in which the Court will regard the 
transaction as prima facie unfair, and require the person 
who has benefited to show that it is in fact fair and 
reasonable. 

Formerly the Usury Laws were supposed to protect the 
borrower ; while the vendor of a reversionary interest 
was protected by a rule of equity which required the 
purchaser, at any time, to show that he had given value 
for his bargain. 

The Usury Laws are repealed and the rule of equity as 
to reversions is set aside by the Sale of Reversions Act, 
1867, but the Moneylenders Acts, 1900 and 1911 enable 
any Court (including County Courts), in any proceedings 
taken by a moneylender for the recovery of money lent, 
to reopen the transaction if satisfied — 
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‘ that the interest charged in respect of the sums actually lent is 
excessive, or that the amounts charged for expenses, inquiries, fines, 
bonus, premium, renewals, or any other charges, are excessive, and 
that in either case the transaction is harsh and unconscionable or is 
otherwise such that a Court of Equity would give relief,’ 


A moneylender, according to the definition in the Act, 
is a person who carries on the business of moneylending 
as a business in itself and not as incidental to another 
business (such as banking) ; and it is sufficient to say that 
the Court may treat a transaction as harsh and unconscion- 
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able not necessarily because there was oppression or 
advantage taken of one party by the other, but because 
the rate of interest was excessive, having regard to all 
the eircumstances of the case, among others to the charac- 
ter and value of the security given for the debt. 

Apart from the Moneylenders Acts, we are left to the 
action of the Courts, which will protect that one of two 
parties who has dealt with the other on unequal terms 
as to age, knowledge, or position. 

A presumption of undue influence arises where one of 
the parties was uneducated or inexperienced, dealing with 
a person of knowledge and experience ; or where he was in 
urgent need and was thereby induced to sacrifice future 
advantage, the burden of proof then rests upon the party 
benefited to show that the presumption is unfounded. 

‘ In ordinary cases each party to a bargain must take care of his 
own interest, and it will not be presumed that undue advantage 
or contrivance has been resorted to on either side ; but in the case 
of “ the expectant heir,” or of persons under pressure without adequate 
protection, and in the case of dealings with uneducated ignorant 
persons, the burden of showing the fairness of the transaction is 
thrown on the person who seeks to obtain the benefit of the contract.’ 

(2) In the next group of cases the transaction is not, 
on the face of it, unfair. The party who seeks redress is 
of full capacity, has been within reach of good advice, and 
is in no such immediate want as would put him at the 
mercy of an unscrupulous speculator. Here the exercise 
of undue influence will not be presumed unless certain 
relations, parental or fiduciary, are shown to exist between 
the parties, and it is not every fiduciary relationship which 
gives rise to such a presumption ; it must be a relationship 
of such a kind as to suggest undue influence. But where 
such a relationship exists, then a presumption of influence 
arises, which can only be rebutted by proof that the donor 
or promisor has been ‘ placed in such a position as will 
enable him to form an entirely free and unfettered 
judgment independent altogether of any sort of control.’ 
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The Court will not necessarily set aside a gift or promise 
made by a child to its parents, by a client to his solicitor, jiateiiial: 
by h patient to his medical man, by a cestui qne trust to 
his trustee, by a ward to his guardian, or by any person 
to his spiritual adviser ; but such relations call for proof spiritnai. 
that the party benefited did not take advantage of his 
position As was said by Lord Eldon in Huguenin i ), 14 Ves 
Baseley, where a lady made over her property to a clergy- 
man in whom she reposed confidence, — 

‘ The question is not whether she knew what she was doing, had at p 
done, or proposed to do, but how that intention was produced : 
whether all that care and providence was placed around her, as 
against those who advised her, which from their situation, and 
relation in respect to her, they were bound to exert on her behalf.’ 

It will be sufficient to mention two later cases. 

In Powell V . Powell a settlement executed by a young [1900] i c h 
woman, under the influence of her stepmother, by which 
she shared her property with the children of the second 
marriage, was set aside though a solicitor had advised 
the plaintiff. The solicitor was acting for the other 
parties to the settlement as well as for the plaintiff, and 
it appeared that although he expressed disapproval of 
the transaction he had not carried his disapproval to the 
point of withdrawing his services. 

The rules laid down in WrigM v. Carter show how [1901I > ei. 
difficult it is to maintain the validity of a gift or sale made 
by a client to his solicitor. In the case of a gift the 
relation of solicitor and client must have ceased ; the 
client must, from the outset of the transaction, be in 
receipt of independent advice ; and this advice must 
be given with the fullest knowledge of every material 
con.sideration. 

In the case of a sale the client must Ije fully informed 
as to what he is doing ; he must have competent indepen- 

^ The relationship of husband and wife is not one of those to which the 
rule applies ; Howes v. Bishop, [1900] 2 K. B. 3Q0, C. A. 

2605 Q 



226 


FORMATION OF CONTRACT 


Part II 


dent advice : and the price must be such as the Court 
would consider to be fair. 

(3) Where there are no such relations between the 

presump- parties as create a presumption of influence, the burden 

flueucT of proof rests on the donor or promisor to show that 

may be uudne influence was, in fact, exercised. If this can be 
proved. 

shown the Courts will give relief. 


‘ The principle applies to every case where influence is acquired 
abused, where confidence is reposed and betrayed. The relations 
u L c 779 with which the Court of Equity most ordinarily deals are those of 
trustee and cestui que trusty and such like. It applies specially to 
those cases, for this reason and for this reason only, that from those 
relations the Court presumes confidence put and influence exerted. 
Whereas in all other cases where those relations do not subsist, the 
confidence and the influence must be proved extrinsically ; but where 
they are proved extrmsically, the rules of reason and common sense 
and the technical rules of a Court of Equity are just as applicable in 
the one case as the other.’ 


The words quoted are those of Lord Kingsdown : the 
case was one in which a young man, only just of age, had 
incurred liabilities to the plaintiff by the contrivance of 
an older man who had acquired a strong influence over 
him, and who professed to assist him in a career of 
extravagance and dissipation. It was held that influence 
of this nature, though it certainly could not be called 
parental, spiritual, or fiduciary, entitled the plaintiff to 
the protection of the Court. 

Similar in character was the later case of Motley v. 
f 189JI I ch. an action brought by executors to recover 

money paid by the deceased to a man in whose house he 
had lived for some years, Wright, J., in giving judgment 
for the plaintiffs, said that it was unnecessary to decide 
whether a fiduciary relation existed between the deceased 
and Loughnan, or whether spiritual influence had deter- 
mined the gifts. ‘ The defendant took possession, so to 
speak, of the whole life of the deceased, and the gifts were 
not the result of the deceased’s own free will, but the 


effect of that influence and domination.’ 
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The right to rescind contracts and to revoke gifts made 
under undue influence is similar to the right of rescinding 
coAtracts induced by fraud. Such transactions are 
voidable, not void. So soon as the undue influence is 
withdrawn, the action or inaction of the party influenced 
becomes liable to the construction that he intended to 
affirm the transaction. 

Thus in Mitchell v. Hotnfray a jury found as a fact that 
a patient who had made a gift to her physician determined 
to abide by her gift after the confidential relation of 
physician and patient had ceased, and the Court of Appeal 
held that the gift could not be impeached. 

In Allcard v. Skinner the plaintiff allowed five years 
to elapse before she attempted to recall gifts made to a 
sisterhood from which she had i-etired at the commence- 
ment of that time ; during the whole of the five years 
she was in communication with her solicitor and in 
a position to know and exercise her rights. In this case 
also the Court of Appeal held that the conduct of the 
donor amounted to an affirmation of the gift. 

But the affirmation is not valid unless there be an 
entire cessation of the Undue Influence which has brought 
about the contract or gift. The necessity for such a 
complete relief of the will of the injured party from the 
dominant influence under which it has acted is thus set 
forth in Moxon v. Payne : — 

‘ Fraud or imposifciou caunot be condoned ; the right to property 
acquired by such means cannot be confirmed in this Ciourt unless 
there be full knowledge of all the facts, full knowledge of the equitable 
lights arising out of those facts, and an abaolvte release from the undue 
influence hy means of which the frauds were 'practised' 

The same principle is applied where a man parts with 
a valuable interest under pressure of poverty and without 
proper advice. Acquiescence is not presumed from delay : 
on the contrary, ‘ it is presumed that the samd distress 
which pressed him to enter into the contract prevented 
him from coming to set it aside.’ 
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CHAPTER VII 

Legality of Object 


Thbeb is one more element in the formation of contract 
which remains to be considered — ^the object of the parties. 
Certain limitations are imposed by law upon the freedom 
of contract. Certain objects of contract are forbidden or 
discouraged by law ; and though all other requisites for 
the formation of a contract be complied with, yet if these 
objects are in contemplation of the parties when they 
enter into their agreement the law will not enforce it. 

Two 8ub- Two matters of inquiry present themselves in respect of 

subject. The first is the nature and classification of 
the objects regarded by law as illegal. The second is the 
(2) the ’ effect of the presence of such objects upon the contracts in 
uSity. which they appear. 

§ 1. Nature of Illegality in Gontrad. 

WhatU The objects of contract may be rendered illegal by 
illegality? g^press Statutory enactments or by rules of Common Law. 

And the rules of Common Law may be more or less 
precisely defined. 

We may arrange the subject in the following manner : 

A contract may be illegal because — 

(1) its objects are forbidden by Statute ; 

(2) its objects are defined by the Common Law as 
constituting an indictable offence or civil wrong ; 

(3) its objects are discouraged by the Common Law 
as contrary to public policy. 

But the two latter heads of illegality ai'e in fact two 
forms, one more and one less precise, of Common Law 
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prohibition. The broad distinction is between contracts 
illegal by Statute and contracts illegal at Common Law, 
and it is thus that it is proposed to treat the subject. 

(l) Contracts which are made in breach of Statute. 

A statute may declare that a contract is illegal or void. 
There is then no doubt of the intention of the Legislature 
that such a contract should not be enforced. The 
difference between an illegal and a void contract is impor- 
tant as regards collateral transactions, but as between the 
parties the contract is in neither case enforceable. 

But a statute may impose a penalty on the parties to 
a contract, without declaring it to be either illegal or void. 

In such a case we have to ascertain whether the Legis- 
lature intended merely to discourage the contract by 
making it expensive to both parties ; or to avoid it, so that 
parties would acquire no legal rights under it ; or to 
prohibit it, so that any transactions entered into for its 
furtherance would be tainted with an illegal purpose. 

If the penalty was imposed for the protection of the 
revenue, it is possible that the contract is not prohibited, 
that the Legislature only desired to make it expensive to 
the parties in proportion as it is unprofitable to the 
revenue. 

The soundness of this distinction has, however, been 
called in question. A better test is to be found in the 
continuity of the penalty. If the penalty is imposed once 
for all, and is not recurrent on the making of successive 
contracts of the kind which are thus penalized, or if other 
circumstances would make the avoidance of the contract 
a punishment disproportionate to the offence, it may be 
argued that such contracts are not to be held void. But 
where the penalty recurs upon the making of every 
contract of a certain sort, we may assume (apart from 
revenue cases, as to which there may yet be a doubt) 
that the contract thus penalized is avoided as between 
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the parties. Whether it is rendered illegal, so as to taint 
collateral transactions, must he a question of the con- 
struction of the statute. 


Objects of We need not discuss here in any detail the various 
statutes by which certain contracts are prohibited or 
tion penalized. They relate for the most part (l) to the security 
of the revenue ; (2) to the protection of the public in dealing 
with certain articles of commerce, (3) or in dealing with 
certain classes of traders ; (4) to the regulation of the 
conduct of certain kinds of business. 


There is, however, a kind of contract which has been the 
frequent subject of legislation, and which from its peculiar 
character calls for analysis as well as for historical treat- 
Wagering ment. This is the wager. The word has unfortunately 
contracts, used as a term of reproach, and often as sjmonymous 
with what is popularly known as a ‘ gambling ’ contract ; 
hence some contracts not permitted by law have been 
called wagers, while others, precisely similar in their 
nature but enforced by the Courts under certain con- 
ditions, are not so called. 

Whath wager is a promise to give money or money’s worth 

a wager f upon the determination or ascertainment of an uncertain 
event ; the consideration for such a promise is either 
something given by the other party to abide the event, 
or a promise to give upon the event determining in 
a particular way. 


Thacker v 


V 


Starck, 



Hardy, 
4Q.S E 
685 691;. 
RicWrds 


‘ The eseence of gaming and wagering is that one party is to win 
and the other to lose upon a future event, which at the time of the 
contract is of an uncertain nature — that is to say, if an event turns 
out one way, A will lose, but if it turns out the other way he will win/ 

There must therefore be mutual chances of gain and 


loss But it is to be observed that the event may be 


^ A so-called bet of £x to nothing might be an offer of reward for the 
exorcise of skill, as if ^ should bet a jockey £ioo to nothing that he did 
not win a race which X desired him to win ; x>r it might be a gratuitous 
promise to i>ay money on a condition, as if A should bet £5 to nothing that 
it rained in 24 hours. 
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uncertain, not only because it is a future event, but 
because it is not yet ascertained, at any rate to the 
knowledge of the parties. Thus a wager may be made 
upon the length of St. Paiil’s, or upon the result of an 
election which is over, though the parties do not know 
in whose favour it has gone. The uncertainty then resides 
in the minds of the parties, and the subject of the wager 
may be said to be the accuracy of each man’s judgment 
rather than the determination of a particular event. 

But the parties must contemplate the determination of 
the uncertain event as the sole condition of their contract. 
One may thus distinguish a genuine wager from a con- 
ditional promise or a guarantee 

If A promises to paint a portrait of X, and X promises 
to pay £ioo if M approves the likeness — this is a contract 
for the sale of a chattel, the payment to depend upon 
a condition. A agrees to do a piece of work, for which he 
is to be paid in the uncertain ev.ent of il/’s approval. 

If A, wishing at the same time to be sure that he gets 
something, promises D to pay him £20 if M approves, in 
consideration that D promises to pay A £10 if M does not 
approve — ^this is a wager on the uncertain event of ilf’s 
decision. A bets Z> 2 to l that M does not approve. 

Again, if A desires X to advance £500 to M, and pro- 
mises that if at the end of three months M does not pay 
he will — ^t'his is a promise to answer for the debt or default 
of another. 

If A, wishing to secure himself against the possible 
default of M, were to promise D to pay him £100 if J/ 
satisfied his debt at the end of the three months, in co- 
sideration that D promised him £250 if M did not satisfy 

‘ The definition ol a wagering contract, cited by Sir T. Erskine Holland, in 
the French Code, Art. 1964, seems faulty. It is said to be ‘ one the effects 
of which, as to both profit and loss whether for all the parties or for one 
or several of them, depend on an uncertain event,’ This would include 
any agreement in which the profit and loss of one party depended on a 
contingency. 
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his debt — ^this would be a wager upon the solvency 
of M. 

It is obvious that a wager may be a purely gambling or 
sporting transaction, or it may be directed to commercial 
objects. A man who bets against his horse winning the 
Derby is precisely in the same position as a man who 
bets against the safety of his own cargo. Yet we call the 
one a wager, while the other is called a contract of marine 
insurance. A has a horse likely to win the Derby, and 
therefore a prospect of a large return for money laid out in 
rearing and training the horse, in stakes and in bets ; he 
wishes to secure that lie shall in no event bo a loser, and 
he agrees with X that, in consideration of X promising 
him £4000 if his horse loses, he promises X £7000 if his 
horse wins. 

The same is his position as owner of a cargo : he has 
a prospect of large profits on money laid out upon a cargo 
of silk ; he wishes in no event to be a loser, and he agrees 
with X, an underwriter, that in consideration of his 
paying X a premium of £50, X will pay him £5000 if 
his cargo is lost by certain specified perils. 

The law forbids A to make such a contract unless he has 
what is called ‘ an insurable interest ’ in the cargo, and 
contracts in breach of this rule have been called more 
wagers, while those which conform to it have been called 
contracts of indemnity. But such a distinction is mis- 
leading It is not that one is and the other is not a wager : 
a bet is not the less a bet because it is a hedging bet ; nor 
yet liecause the stake is limited to the amount of loss 
sustained ; it is the fact that the law permits the one 
kind of contract and does not jjermit the other, which 
makes the distinction between the two. 

* In Wilson v. Jones such a distinotioh is drawn by Willes and Blaokbnm, 
JJ. But though the propriety of a wager may be affected by the existence 
of an ulterior object in the mind of one of the parties, the nature of the 
trans6K!tion remains the same. 
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A contract of life insurance is in like manner a wager. Life insur- 
Let us compare it with an undoubted wager of a similar * 
kind. A is about to commence his innings in a cricket 
match, and he agrees with X that if X will promise to give 
him £i at the end of his innings, he will pay X a shilling 
for every run he gets. A may be said to insure his innings 
as a man insures his life ; for the ordinary contract of life 
insurance consists in this, that A agrees with the insurance 
company that if the company will promise to pay a fixed 
sum on the happening of an event which must happen 
sooner or later, A will pay to the company so much for 
every year that elapses until the event happens. In cacl» 
of these cases A sooner or later becomes entitled to a sum 
larger than any of the individual sums which he agrees to 
pay. On the other hand, he may have paid so many of 
these sums before the event takes place that ho is ulti- 
mately a loser by the transaction. 

We may leave here the analysis of a wager, and look History of 
at the history of the law respecting wagering contracts. moiriaw 

They fall into two groups : wagers on the happening or _ 
ascertaining of an uncertain event, made entirely for sport ; 
and wagers in which the uncertain event affects or results 
from a business transaction — ^in other words, hedging bets 
by which a man protects himself from a trade risk. 

We will first deal with sporting wagers, premising that 
at common law all wagers were enforceable, and, until 
the latter part of the eighteenth century, were only dis- 
couraged by some trifling difficulties of pleading. Thus 
in 1771 Lord Mansfield heard without protest an action March v. 
on a wager made at Newmarket by which two young men 
agreed ‘ to run their fathers (to use the phrase of that 
place) each against the other ’ ; that is, to bet on the 
duration of their fathers’ lives. It so happened that the 
father of one of them was (unknown to either) already 
dead, and the arguments in the case were solely concerned 
with the question whether a term was to be implied in the 
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contract analogous to the ‘ lost or not lost ’ of a marine 
insurance policy. 

But as the Courts found that frivolous or indedent 
matters were brought before them for decision, rules came 
to be established that a wager was not enforceable if it 
could only be proved by evidence which was indecent or 
was calculated to injure or pain a third person, or, as 
a matter of public policy, that any wager which tempted 
a man to offend against the law was illegal. 

Strange and even ludicrous results followed from these 
efforts of the Courts to discourage the litigation of wagers. 
Giitert V. A bet upon the duration of the life of Napoleon was held 
i^EMt,iso.to be a contract which the Courts would not enforce, as 
tending, on the one side, to weaken the patriotism of an 
Englishman, on the other, to encourage the idea of the 
assassination of a foreign ruler, and so to provoke retalia- 
tion upon the person of our own sovereign. But it is 
evident that the substantial motive which pressed upon 
the judges was ‘ the inconveniences of countenancing idle 
wagers in courts of justice,’ the feeling that ‘ it would 
p. fea"*’ rule to postpone the trial of every action upon 

idle wagers till the Court had nothing else to attend to.’ 

The Legislatme had however dealt with certain aspects 
of wagering contracts. It was enacted by i6 Car. II. c. 7, 
of statute that any sum exceeding £100 lost in playing at games or 
wa^rs. pastimes, or in betting on the players, should be irrecover- 
able, and that aU forms of security given for money so lost 
should be void. The law was carried a stage further by 
9 Anne, c. 14, whereby securities of every kind, whether 
given for money lost in playing at games, or betting on 
the players, or knowingly advanced for such purposes, 
were rendered wholly void ; and the loser of £10 or more 
was enabled to recover back money so lost and paid, by 
action of debt broxight within three months of payment. 
‘ Games It will be observed that these two Acts only dealt with 
pastimes.’ wagers on ‘ games and pastimes ’ which include horse- 
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racing), and did not affect what may be conveniently 
called si^orting wagers of other kinds, such as a wager on 
the result of a contested election. It will be seen hereafter 
that the distinction is still of importance. 

Gases of hardship resulted from the working of this 
Act, Securities might well be purchased from the holders 
of them by persons ignorant of their origin. These 
persons, when they sought to enforce them against the 
giver of the security, discovered, too late, that they had 
paid value for an instrument which was by statute wholly 
void as against the party losing at play. The Gaming Act, 
1835, s. I, therefore enacted that securities which would 
have been void under the Act of Anne should henceforth 
be deemed to have been made, drawn, or accepted for an 
illegal consideration. The liolder of such an instrument 
may therefore enforce it, even after proof of its illegal 
inception, if he is able to show that he gave value for 
it and was ignorant of its origin : in other words — that he 
is a ‘ bona fide holder for value.’ ^ 

The next step was to make wagers of all lands void : this 
was done by the Gaming Act, 1845, s 18. which enacts : — 

‘ That all contracts or agreements, whether by parole or in writing, 
by way of gaming or wagering, shall be null and void ; and that 

^ S. I of the Act of i8j5 is directed to the relief of innocent holders of 
securities given in respect of gaming transactions ; but it was not intended 
to place the winner in a gaming transaction in a better position than he 
was in before the Act, by enabling him to transfer his secunty to an innocent 
third party, or to deprive the loser of the nght which he would otherwise 
have had, as between himself and the winner, to plead when the time 
came for payment that the security was unenforceable. S. 2 accordingly 
provided that if the loser should have actually paid an indorsee, holder, 
or assignee of the secunty, he might recover the sum so paid from the person 
to whom the secunty was ongmally given. It was not apparently realized 
until some eighty years later that this section in effect enabled all who 
had paid betting losses or gains by cheque to recover the sums so paid, 
since the cheque would in practically every case be paid to an indorsee 
or holder, i. e. the bank through which it was cleared : Sutters v, Briggs, 
[1922], I A. C. I. The legislature thereupon intervened and, whether to 
rescue a national industry from disaster or to remove temptation from 
impecunious backers of horses, repealed the section by the Gaming Act^ 
1922. 
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no siiit shall be brought or maintained in any Court of Law or Equity 
for recovering any sum of money or valuable thing alleged to be won 
upon any wager, or which shall have been deposited in the hands of any 
person to abide the event on which any wager shall have been made. 
Provided always that this enactment shall not be deemed to apply to 
any subscription or contribution or agreement to subscribe or contribute 
for or towards any plate, prize, or sum of money to be awarded to the 
winner or winners of any lawful Game, Sjiort, Pastime, or Exercise.’ 

But it will be noticed that this Act does not affect the 
distinction between wagers on games and pastimes and 
other wagers, so far as concerns securities given in respect 
of each class of loager. Securities given in respect of wagers 
on games and pastimes are still (by reason of the Act of 
1835) deemed to be given on an illegal consideration ; 
but since the Gaming Act, 1845, securities given in respect 
of other wagers are given in respect of contracts which the 
Act makes void ; that is to say, they are given for no 
consideration at all. 

It remained to deal with agreements arising out of 
wagers or made in contemplation of them. Wagers being 
only void, no taint of illegality attached to collateral 
transactions, except in the case of securities given for 
payment of money due in respect of wagers on games 
and pastimes. Money lent to make or to pay bets could 
be recovered. So, too, if one man employed another to 
make bets for him the ordinary rules prevailed which 
govern the relation of employer and employed. 

The Gaming Act, 1892, alters the Jaw in this last 
respect : — 

‘ Any promise, express or implied, to pay any person any sum 
of money paid by him under or m respect of any contract or agree- 
ment rendered null and void by 8 & 9 Viet. c. 109, or to pay any 
sum of money by way of commission, fee, reward, or otherwise in 
respect of any such contract, or of any services in relation thereto, 
or in connexion therewith, shall be null and void, and no action shall 
be brought or maintained to recover any such sum of money. 

A man cannot now recover commission or reward 
promised to him for making or for paying bets : nor can. 
he recover money paid in discharge of the bets of another. 



CJhap. VII. § I 


LEGALITY OF OBJECT 


237 


Whether he is a betting commissioner who pays the bets 
which he has been employed to make and, if lost, to pay : 
or whether, on request, he settles the accounts of a friend 
who has lost money at a race-meeting, he cannot success- 
fully sue for money so paid. 

The Court of Appeal has held that money knowingly 
lent to pay bets is not money paid ‘ in respect of ’ a con- 
tract rendered null and void by the Gaming Act, 1845 ; but 
whether money lent for the purpose of making bets is to be 
similarly regarded is as yet undecided. It seems however 
that there is no difference between the two cases, and that 
the Gaming Act, 1892, does not apply. The language of 
the Comli in Saxby v. FiiUon supports this view, though 
the decision itself turned on the liability to repay money 
lent for gaming in a country where gaming is lawful 

Gamey v. Plimmer is certainly no authority to the 
contrary. Plimmer, wishing to deposit £500 with a 
stakeholder for the purpose of a wager, borrowed £500 
from Carney, on the terms that he was to repay the money 
if he won, but not otherwise. He won but refused to 
pay, and it was held that the transaction was not a simple 
loan of money, but money paid ‘ in respect of ’ a wager, 
because only to be repaid if Plimmer won. 

It is clear, however, that one who is employed to make 
bets on behalf of another and who receives the winnings 
cannot keep them. This is money received on behalf of 
another, and is not within the Act. 

And money deposited with a stakeholder to abide the 
event of a wager is not money ‘ paid.’ For the word 
‘ paid ’ is interpreted to mean ‘ paid out and out,’ and the 
deposit can be recovered by the depositor at anytime before 
it has been paid away on the determination of the bet. 
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^ See also an article by Mr. Dicey in the Law Quarterly Review, 1904, 
p. 436. It must be remembered, however, that money lent for playing at an 
illegal and prohibited game, such as hazard (as distinguished from a loan to 
make a wager which is void under the Gaming'Aot, 1845 ), cannot be recovered 
This is discussed on p. 258. 
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The Act of 1845 repealed the Acts of Charles II and 
Anne, so that, apart from Acts forbidding lotteries and 
certain games, and Acts regulating insurance, we now 
have three statutes relating to wagers — the Gaming Act, 
1835, as to securities given for money lost on certain kinds 
of wager ; the Gaming Act, 1845, as to wagers in general ; 
the Gaming Act, 1892, as to collateral transactions, other 
than securities, arising out of wagers. 

It has been pointed out that securities given for money 
lost on wagers still fall into two classes, because the 
Gaming Act, 1835, retains the distinction between wagers 
in respect of games and pastimes and other wagers. 

Thus a promissory note given in payment of a bet made 
upon a cricket match is deemed to be given for an illegal 
consideration ; not only is it void as between the original 
parties to it, but every subsequent pm'chaser may be called 
on to show that he gave value for the note and knew nothing 
of the illegal consideration for wluch it was fii’st given. 

On the other hand, a promissory note given in payment 
of a wager upon the result of a contested election would, 
as between the parties to it, be given for no consideration 
at all, inasmuch as it is given in discharge of an obligation 
which does not exist, and is not deemed to be given for an 
illegal, or for any, consideration. If, therefore, the note 
be endorsed over to a third party, it matters nothing that 
he was aware of the circumstances under which the note 
was originally given ; and it is presumed in his favour that 
he gave value for the note, until the contrary is shown. 
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As regards wagering contracts entered into for com- 
mercial purposes, there are three important subjects with 
which the Legislature has dealt. These are Stock 
Exchange transactions, marine insurance, and insurance 
upon lives or other events. 

The ‘ infamous practice of stockjobbing ’ (as it was 
described) and particularly wagers on the price of stock 
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or ‘agreements to pay differences,’ were dealt with by 
Sir John Barnard’s Act, 1734, which is now repealed. 
Coritracts of this kind, if wagers and nothing more, 
fall within the Gaming Act, 1845. Suppose that A 
contracts with X for the purchase of fifty French bonds 
at £78 for every £100 bond. The contract is to be 
executed on the next settling day. If by that date the 
bonds have risen in price, say to £80, X, unless he has 
the bonds on hand, must buy at £80 to sell at £78 ; and 
if he has them on hand, he is oblige4 to part with them 
below their market value. If, on the other hand, the bonds 
have gone down in the market, A will be obliged to pay 
the contract price which is in excess of the market value. 

It is easy to see that such a transaction may be a tvager 
and nothing more, a bet on the price of stock at a future 
day. A may never intend to buy nor X to sell the bonds 
in question ; they may intend no more than that the 
winner should receive from the loser the difference between 
the contract price and the market value on the settling 
day. On the other hand A may have intended to buy, and 
have found so much better an investment for his money 
between the date of the contract and the settling day that 
it is well worth his while to agree to pay a difference in 
X’s favour to be excused performance of the contract. 

If the transaction is essentially an agreement to pay 
differences, and is found to be so as a fact, a term in the 
wagering contract that either party may at his option 
require completion of the purchase will not alter the 
character of the transaction. Such a term is said to be 
inserted only to ‘ cloak the fact that it was a gambling 
transaction and to enable the parties to sue one another 
for gambling debts.’ Money due to one of the parties 
on such an agreement cannot be recovered, but securities 
deposited with one of the parties to provide for debts 
arising from a series of agreements to pay differences may 
be recovered by the depositor on the ground that there 
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was no consideration for the deposit, since the agreements, 
the performance of which was to bo secured, were them- 


R€ Cron- 
mire, jr I 8 q ^ 

aQ B 383. selves void 


Marine Marine insurance is now dealt with by the Marine 
iiu^noe. Act, 1906, the effect of which is to avoid all 

r. 41 s 4, insurances on sliips or merchandise, if the person effecting 
the insurance has no ‘ interest,’ actual or contingent, in 
the thing insured, or if the policy contains words which 
make proof of interest imnecessary. S. 4 (2) of the Act 
provides in terms that a contract of marine insurance 
where the assured has no such interest shall be ‘ deemed 
to be a gaming or wagering contract.’ And by a later Act, 
9 Edw. 7, it has been made a criminal offence to effect a contract 

C. 12 

of marine insmance without a bcyna fide interest or expecta- 
tion of an interest in the subject-matter of the insurance. 
What is an insurable interest, that is to say such an 
interest as entitles a man to effect an insurance, is a 
question of mercantile law with which we are not here 
concerned ; but the reader may be referred to ss. 5-14 of 
the Marine Insurance Act. 

Insurance The Act 14 Geo. III. c. 48 deals with insurance generally 
generally, insurance excepted), and forbids insurances on 

the lives of any persons, or on any events whatsoever in 
which the person effecting the insurance has no interest. 
It further requires that the names of the persons interested 
should be inserted in the policy, and provides that no sum 
greater than the interest of the insured at the time of 
insurance should be recovered by him. A creditor may 
thus insure the life of his debtor in order to secure his 
debt. 

But life insurance differs in an important respect from 
marine or fire insurance. These latter are contracts, not 
Darrell V. to pay a Specific sum on the happening of a particular 
0 B b.*s^ event, but to indemnify the assured against damage 
caused by an event insured against, up to a certain limit ; 
within that limit, the sum payable will vary according 
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to the loss sustained. But the assiu’ed is not iiermitted 
to make a profit out of his misfortune, and therefore if 
he 1‘ecovers the amount of his loss from any other source 
the insmer may recover from him pro tanto ^ ; and if he 
has renoimced rights which he might have exercised, and 
which if exercised would have relieved the insurer, he 
may be compelled to make good to the insurer the full 
value of those rights. 

* Policies of insurance against fire or marine risk are contracts 
to recoup the loss which parties may sustain from particular causes. 
When such loss is made good aliunde, the companies are not liable 
for a loss which has not occurred ; but in a life policy there is no 
such provision. The policy never refers to the reason for effecting it. 
It is simply a contract that in consideration of a certain annual pay- 
ment, the company will pay at a future time a fixed sum, calculated 
by them with reference to the value of the premiums which are to be 
paid, in order to purchase the postponed payment.* 

Thus, though in a life policy the assured is required to 
have an interest when the insurance is effected, that 
interest is notldng as between him and the company who 
are the insurers. ‘ The policy never refers to the reason 
for effecting it.’ The insurer promises to pay a large 
sum on the happening of a given event, in considera- 
tion of the assured pa3dng lesser sums at stated intervals 
until the happening of the event. Each takes his risk 
of ultimate loss, and the statutory requirement of 
interest in the assured is no part of the contract. And 
so if a creditor effects an insurance on his debtor’s life, 
and afterwards gets his debt paid, yet still continues to 
pay the insurance premiums, the fact that the debt has 
been paid is no answer to the claim which he may have 

> This right is called the ^ svhrogcdion * of the insurer to the rights of 
the assured : it is fully discussed in Caakllain v, Preston and in the more 
recent case of Edwards db Co. v. Motor Union. The msurer is not merely 
entitled to be put in the place of the assured for the purpose of enforcing 
rights of action, but to have the advantage of every right of the assured 
by which the loss has been or can be diminished. The purpose of the 
doctrine is to prevent insurance contracts from being anything but con- 
tracts of indemnity. 
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G^saii\ against the company. Lord Ellenborough had treated 
9East7'a life insurance as a contract of indemnity, but in Dalby 
'sc B 365 V. India and London Life Assurance Company the rule 
above stated was finally established. 

In other words, fire or other insurance of the kind is 
a contract to pay in an event which may or may not 
happen ; life insurance is a contract to pay in an event 
which must happen sooner or later. In the first the 
uncertainty is not when but whether that event will 
occur ; in the second the uncertainty is solely when it 
will occur. 

(2) Contracts illegal at Common Law. 

(a) Agreements to commit an indictable offence or civil 

wrong. 

Agree- It is plain that the Courts would not enforce an agree- 
ment to 

commit ment to commit an act which is criminal at Common Law 
“ortrTng. by Statute. 

Nor again will the Courts enforce an agreement to 
commit a tort. An agreement to commit an assault has 
j i.ev 174. been held to be void, as in Allen v. Eescous, where one of 
ciayv the parties undertook to beat a man. So too has an 
H « 73 agreement involving the perpetration of a fraud ; or 
siruh*v. the publication of a libel ; or even a promise by a news- 

Clinton, as . 1 <. 1 

T L R 34 paper proprietor to mdemnify the prmters of the news- 
paper against the risk of libel actions. 

Maiiaiieu v A debtoi’ making a composition with his creditors of 

Hodgson, ‘6 , 

Q. B 689 6s. od. m the pound, entered into a separate contract with 
the plaintiff to pay him a part of his debt in full. This 
was held to be a fraud on the other creditors, each of whom 
had promised to forego a portion of his debt in considera- 
tion that the others would forego theirs in a like pro- 
portion. ‘ Where a creditor in fraud of the agreement 
to accept the composition stipulates for a preference to 
himself, his stipulation is altogether void.’ On the same 
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gi’ound the Courts will not support a condition in a 
contract that in the event of a man’s becoming bankrupt 
certain articles of his property should be taken from his 
creditors and go to the promisee. 

An agreement forming part of a scheme for promoting 
a company, in which the object of the promoters was to 
defraud the shareholders, will not furnish a cause of 
action. And an agreement between a number of persons 
to purchase shares for the purpose of inducing the public 
to believe that there was a market in the shares and that 
the shares were selling at a real premium was held to be 
an illegal transaction, indictable as a conspiracy, and no 
action could be maintained in respect of the purchase. 

We may perhaps also classify under this head a case 
where newspaper proprietors, who purported to give in 
their journal honest advice to intending purchasers of 
Canadian land, nevertheless for a valuable consideration 
promised a person interested in Canadian land companies 
not to publish any comments on any land company with 
which he might be connected. It was held that an agree- 
ment which would prohibit them from warning the public 
even against a fraudulent or dishonest scheme could not 
be enforced. 

Fraud is a civil wrong, and an agreement to commit 
a fraud is an agreement to do an illegal act. But fraud 
as a civil wrong must be kept apart from fraud as a vitia- 
ting element in contract. 

If A is induced to enter into a contract with X by the 
fraud of X, the contract is voidable because A’s consent is 
not genuine ; and if A does not discover the fraud in 
time to avoid the contract he may still sue in tort for 
such damage as he has sustained. If A and X make a con- 
tract the object of which is to defraud M the contract is 
void, because A and X have agreed to do what is illegal. 
Reality of consent is a different thing from legality qf object. 
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(6) Agreements to do that ivhich it is the policy of the law to 

prevent. 


Public The policy of tJie law, or public policy, is a phrase of 
policy,. common use in estimating the validity of contracts. Its 
General history is obscure ; it is most likely that agreements 
which tended to restrain trade or to promote litigation 
were the first to elicit the principle that the Courts would 
look to the interests of the public in giving efi&cacy to 
contracts. Wagers, while they continued to be legal, 
were a frequent provocative of judicial ingenuity on this 
point, as is sufficiently shown by the case of Gilbert v. 
Sykes quoted already : but it does not seem probable that 
the doctrine of public policy began in the endeavour to 
elude their binding force Whatever may have been its 
origin, it was applied very frequently, and not always 
with the happiest results, during the latter part of the 
Eftria-own- eighteenth and the commencement of the nineteenth 
century. Later decisions, however, while maintaining 
the duty of the Courts to consider the public advantage, 
tended more and more to limit the sphere within which 
this duty may be exercised. The principle is thus stated 
PriniingCo by Jessel, M.R., in 1875: ‘You have this paramount 

V Sampson, 1 1 . -i 1 

19 Eq 465 public policy to consider, that you are not hghtly to inter- 


fere with the freedom of contract ’ ; and it is in recon- 


ciling freedom of contract with other public interests 
which are regarded as of not less importance that the 
difficulty in these cases arises. 

We may say however that the policy of the law has, on 
certain subjects, been worked into a set of tolerably 
w iisoii V. definite rules ; but at the same time the application of 

Carnley, ^ * 

at particular instances necessarily varies with the 

p 738. progressive development of public opinion and morality. 


Contract, ^ Sir Frederick Pollock holds that the discouragement of wagers was 
9 . p* 3^0. foundation of the doctrine of ‘ public policy,* but restraint of trade 
4 H L C. has a prior claim : see Year Book, 2 Hen. V. pi. 26, and the comment of 
P> ^ 37 * Lord St. Leonards in Egerton v. Earl Broumhw* 
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We may arrange the contracts which the Courts will not 
enforce because contrary to the policy of the law under 
certain heads. 


Agreements which injure the state in its relations with other 

states. 

These fall under two heads, friendly dealings with a 
hostile state, and hostile dealings towards a friendly 
state. 

Contracts with alien enemies have already been dis- 
cussed. It is unlawful to enter into such a contract or 
to perform during war a contract made with an alien 
enemy before war broke out. And it has been shown 
how a contract which in terms provides for the suspension 
of all rights and obligations arising under it while war 
continues may yet be held to be void on grounds of 
public policy as tending merely by its continued existence 
to promote the economic interests of the enemy state or 
to prejudice those of this country. 

An agreement which contemplates action hostile to 
a friendly state is unlawful and cannot be enforced. So 
the Courts will afford no assistance to persons who ‘ set 
about to raise loans for subjects of a friendly state to 
enable them to prosecute a war against their sovereign.’ 

There seems to be no trustworthy authority for a dictum 
of Lord Mansfield that ‘ no country ever takes notice of 
the revenue laws of another,’ and it must be considered 
doubtful whether an agreement to break the revenue or 
other laws of a friendly state would now furnish a cause 
of action. * This country,’ it was said in a recent case, 
‘ should not assist or sanction the breach of the laws of 
other independent states.’ 
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Agreements tending to injure the public service. 

The public has an interest in the proper performance of of 
their duty by public servants, and is entitled to be served 
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by the fittest persons procurable. Courts of Law hold 
contracts to be illegal which have for their object the 
sale of public offices or the assignment of the salaries 
of such offices. 

aB.aic 66i. In Card v. Hope, which is perhaps an extreme case, 
a deed was held to be void by which the owners of the 
majority of shares in a ship sold a portion of them, the 
purchaser acquiring the command of the ship for himself 
and the nomination to the command for his executors. 

BJarfiford V. The ship was in the service of the East India Company, 

8T. R 89 thig had been held equivalent to being in the public 
service, but the judgment pi’oceeded on the ground that 
the public had a right to the exercise by the owners of 
any ship of their best judgment in selecting officers for it. 

5 tij Ed 6, The public has a right to demand that no one shall be 
^ induced merely by considerations of private gain to enter 
or refrain from entering its service. 

Menda 7 Thus what has been called ‘ the policy of the law ’ will 
uphold a contract whereby a person agreed to use 
Heart ' influence or position for the purpose of securing a 
benefit from the government ; or a disposition of property 
made upon the condition that the holder should never 
enter the naval or military service of the Crown ; or an 
agreement whereby a member of Parliament in considera- 
tion of a salary paid to him by a political association 
agreed to vote on every subject in accordance with the 
directions of the association. 

On a somewhat different principle the same rule applies 
to the assignment of salaries or pensions. ‘ It is fit,’ said 
Lord Abinger in WeUs v. Foster, ‘ that the pubKc servants 
should retain the means of a decent subsistence without 
being exposed to the temptations of poverty.’ And in 
the same case, Parke, B., lays down the limits within 
which a pension is assignable. ‘ Where a pension is 
granted, not exclusively for past services, but as a con- 
sideration for some continuing duty or service, then, 
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although the amount of it may be influenced by the 
length of the service which the party has already per- 
formed, it is against the policy of the law that it should 
be assignable.’ 

Agreements ivhich tend to pervert the course of justice. 

These most commonly appear in the form of agreements 
to stifle prosecutions, as to which Lord Westbury said, 
‘ You shall not make a trade of a felony. If you are 
aware that a crime has been committed you shall not 
convert that crime into a source of profit or benefit to 
yourself.’ 

An exception to this rule is found in cases where civil and 
criminal remedies co-exist : a compromise of a prosecu- 
tion is then permissible. The exception and its limits 
are thus stated in the case of Keir v. Leeman ; — 

‘ We shall probably be safe in laying it down that the law will 
permit a compromise of all ofiences though made the subject of 
a criminal prosecution, for which offences the injured party might 
sue and recover damages in an action. It is often the only manner 
in which he can obtain redress. But, if the offence is of a public 
nature, no agreement can be valid that is founded on the consideration 
of stifling a prosecution for it.’ 

This statement of the law was adopted in 1890 by the 
Court of Appeal in Windhill Local Board v. Vint. 

Another example of this class of agreements is an in- 
demnity given to one who has gone bail for an accused 
person, whether such indemnity be given by the prisoner 
himself, as in Hermann v. Jeuchner, or by a third person 
on his behalf, as in the later case of Consolidated Explora- 
tion Co. V. Musgrave. 

Agreements to refer matters in dispute to arbitration 
have been regarded as attempts to * oust the jurisdiction 
of the Courts,’ and as such were limited in their operation 
by judicial decisions. The manifest convenience however 
of this method of settling differences invited the attention 
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of the Legislature, and the Arbitration Act, 1889, now 
encourages and regulates it. A submission to arbitration 
can be enforced in various ways, but by s. 4 of the Act 
the Courts are given the right of refusing to compel a 
plaintiff to arbitrate, if in their opinion the case is one 
in which for any reason (such as an accusation of fraud 
against him) he is entitled to invoke the assistance of a 
judge or jury. 

Aqrtemmts which lend to abuse of legal process. 

Under the old names of Maintenance and Champerty 
two objects of agreement are described which the law 
regards as unlawful. They tend to encourage litigation 
which is not bona fide but speculative. It is not thought 
well t hat one should buy an interest in another’s quarrel, 
or should incite to litigation by offers of assistance for 
wiiich he expects to bo paid. 

MairUenance has been defined to be ‘ when a man 
maintains a suit or quarrel to the disturbance or hindrance 
of right.’ 

Champerty is where ‘ he who maintains anotlier is to 
have by agreement part of the land, or debt, in suit.’ 

Maintenance is a civil wrong which does not often 
figure in the law of contract. It is thus defined by Lord 
Haldane in Neville v. London Express, where all the law 
upon the subject will bo found : — 

‘It is unlawful for a stranger to render officious assistance by 
money or otherwise to another iHsrson in a suit m which that third 
person has himself no legal interest, for its prosecution or defence.’ 

Tims the giving of an indemnity to an informer against 
costs incurred in endeavouring to enforce a statutory 
penalty is maintenance and the person giving it may be 
sued for damages by the person against whom the action 
was brought. Nor is the success of the maintained litiga- 
tion, whether it be a claim or a defence, any answer to the 
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action, though it will usually prevent the recovery of 
more than nominal damages. 

But it is not wrongful to provide the means by which Hams v 
a poor man may maintain a suit, even though the charity Q 8.0.504. 
may be misguided and the action groundless, provided it 
be disinterested, and the same principle applies with oramv. 
greater force to the case of a kinsman or servant. 

Champerty, or the maintenance of a quarrel for a share Cham- 
of the proceeds, is a species of Maintenanee, and has 
been repeatedly declared to avoid an agreement made 
in contemplation of it. It would seem that there is 
no unlawfulness in the supply of information which Stanley v. 
would enable property to be recovered, in considera- 
tion of receiving a part of the property when recovered, 
but any further aid in the promotion of a suit by 
money or influence is champerty. The question whether 
the purchase of a right of action already accrued is 
obnoxious to the rules against champerty is considered 
later in connexion with the general subject of assignment 
of choses in action. 


Agre&menls ivhich are corUrary to good morals. 

The only aspect of immorality with which Courts of 
Law have dealt is sexual immorality ; and the law upon 
this subject may bo shortly stated. 

A promise made in consideration of future illicit 
cohabitation is given upon an immoral consideration, and 
is unlawful whether made by parol or under seal. 

A promise made in consideration of past illicit cohabita- 
tion is not taken to be made on an illegal consideration, 
but is a mere gratuitous promise, binding if made under 
seal, void if made by parol. 

And an agreement innocent in itself will be vitiated if 
intended to further an immoral purpose and known by 
both parties to be so intended. 
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Agreements which affect the freedom or security of Marriage 
or the due discharge of parental duty. 

Such agreements, in so far as they restrain the freedom 
of marriage, are discouraged on public grounds as in- 
jurious to the moral welfare of the citizen. Thus a promise 
under seal to marry no one but the promisee on penalty of 
paying her £1000 was held void, as there was no promise 
of marriage on either side and the agreement was purely 
restrictive. So too a wager in which one man bet another 
that he would not marry within a certain time was held 
to be void, as giving to one of the parties a pecuniary 
interest in his celibacy. 

What are called marriage brokage contracts, or promises 
made upon consideration of the procuring or bringing 
about a marriage, are held illegal ‘ not for the sake of the 
particular instance or the person, but of the public, and 
. that marriages may be on a proper foundation.’ And so 
an agreement to introduce a person to others of the 
opposite sex with a view to marriage is unlawful, although 
there is a choice given of a number of persons, and not 
an effort to bring about marriage with a particular person. 

The breach of a promise to marry after his wife’s 
death, made by a married man to a woman who knows 
him to be married, is not actionable. Such a contract is 
‘ not only inconsistent with that affection which ought 
to subsist between married persons, but is calculated to 
act as a direct inducement to immorality.’ 

Agreements providing for separation of husband and 
wife are valid if made in prospect of an immediate separa- 
tion ; but it is otherwise if they contemplate a possible 
separation in the future, because then they give induce- 
ments to the parties not to perform ‘ duties in the fulfil- 
ment of which society has aii interest.’ 

And for the same reason an agreement by a mother to 
transfer to another her rights and duties in rcsiJoct of an 
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illegitimate child has been held illegal, because the law 
imposes a duty on the mother in respect of the infant 
and for its benefit. 

Agreements in restraint of trade. 

The law concerning restraint of trade has changed from Eestraint 
time to time with the changing conditions of trade, but 
with trifling exceptions these changes have been a con* 
tinuous development of a general rule. 

The early cases show a disposition to avoid all contracts 
‘ to prohibit or restrain any, to use a lawful trade at any 
time or at any place,’ as being ‘ against the benefit of the coiegate ». 
Commonwealth.’ But soon it became clear that the 
Commonwealth would not suffer if a man who sold the 
goodwill of a business might bind himself not to enter into 
immediate competition with the buyer ; thus it was laid 
down in Rogers v. Parry that ‘ a man cannot bind one that 
he shall not use his trade generally,’ ‘ but for a time certain, 
and in a place certain, a man may be well bound and 
restrained from using of his trade.’ 

A rule thus became established that contracts in general Permu- 
restraint of trade were invalid, but that contracts in strictions, 
partial restraint would be upheld. 

But as trade expanded and the dealings of an individual 
ceased to be confined to the locality in which he lived, 
the distinction between general and partial restraints 
passed into a distinction between restraints unlimited as 
to place and restraints unlimited as to time, and it was 
laid down that a man might not contract himself out of 
the right to carry on a certain trade anywhere, for ten 
years, though he might contract himself out of the right 
ever to carry on a trade within ten miles of London. 

The rule as thus expressed was inapplicable to the extended 
modern conditions of trade. In the sale of a goodwill or 
a trade secret the buyer might in old times have been 
sufficiently protected by limited restrictions as to the 



252 


FORMATION OF CONTRACT 


Part IT 


(1894] A.C. 
5 ^ 5 * 


General 

restraint 

void*. 


Partial 

restraint 

good. 


if reason- 
able be- 
tween the 
parties, 


place or persons with whom the seller should henceforth 
deal. This is not so where an individual or a company 
supplies some article of commerce to the civilized world ; 
and the modem view of the distinction between general 
and partial restraints is well illustrated by The Maxim- 
Nordenfelt Oun Co. v. Nordenfdt. 

Nordenfelt was a maker and inventor of guns and 
ammunition ; he sold his business to the Company for 
£287,500, and agreed that for twenty-five years he would 
cease to carry on the manufacture of guns, gun-carriages, 
gunpowder, or ammunition, or any business liable to 
compete with such business as the Company was carrying 
on for the time being. He retained the right to deal in 
explosives other than gunpowder, in torpedoes or sub- 
marine boats, and in metal castings or forgings. 

After some years Nordenfelt entered into business with 
another Company dealing with guns and ammunition ; the 
plaintiffs sought an injunction to restrain him from so doing. 

The House of Lords, affirming the judgment of the 
Court of Appeal, were of opinion — 

(i) That the covenant not to compete with the Company 
in any business which it might carry on was a general 
restraint of trade, that it was unreasonably wide and 
therefore void, but that it was distinct and severable 
from the rest of the contract ; 

(2} that the sale of a business accompanied by an 
agreement by the seller to retire from the business, is not 
void, provided it is reasonable between the parties, and 
not injurious to the public. 

This restraint was reasonable between the parties, 
because Nordenfelt not only received a very large sum 
of money, but retained considerable scope for the exercise 
of his inventive and manufacturing skill, while the wider 
area over which the business extended necessitated a 
restraint coextensive with that area for the protection of 
the plaintiffs. Nor could the agreement be said to be 



Chap. VII. § I 


LEGALITY OF OBJECT 


263 


injurious to the public interest since it transferred to an 
English Company the making of guns and ammunition 
for foreign lands. 

The House of Lords, after considering all the authorities, 
made it clear that the division of agreements in restraint 
of trade into two classes — general and partial (the former 
being necessarily void in all cases, the latter only if 
unreasonable or injurious to the public interest) — could no 
longer be sustained, even if it had ever existed as a rule 
of the Common Law. ‘ The only true test,’ said Lord 
Macnaghten, ‘ in all cases, whether of partial or general 
restraint, is the test proposed by Tindal, C. J., in Horner 
V, Chaves : What is a reasonable restraint with reference 
to this particular case ? ’ The question whether the 
restraint is reasonable or not is always one of law for the 
Court to determine. 

The goodwill of a business is necessarily subject to 
the competition of other persons who may choose to 
engage in the same trade. But the purchaser of a business 
may reasonably require a covenant from the vendor 
against competition which would seriously depreciate 
the goodwill for which the vendor has already received 
payment. Very different is the case of the employer who 
seeks to restrain an employee from competing with him 
after the relation of master and servant has ceased. Here 
the employer is seeking to protect himself against a com- 
petition in which the employee has a right to engage in 
common with the rest of the world. Such a covenant 
is unreasonable between the parties, and the House of 
Lords so held in the later case of Morris v. Saxelby, 
being of opinion that a man is not to be restrained from 
taking advantage of his own skill and business capacity. 
But he can be restrained from making an improper use 
of his former employer’s trade secrets or from improperly 
soliciting the latter’s customers or clients ; and there are 
some businesses, such as that of a solicitor, in which an 
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employee has such exceptional opportunities of obtaining 
special and confidential information regarding his em- 
ployer’s afiairs that a covenant restraining him frbm 
competing with the employer may be necessary for the 
employer’s protection. 

But the reasonableness of the transaction is not the 
only matter into which the Courts will inquire. A 
covenant might be fair as between the parties and yet 
injurious to the public interest. It would then be held 
void. 

Restraint of ‘ trade ’ is to be construed in a wide sense. 
Horwpod In a recent case a clerk made a contract with a money- 
Co., lender the effect of which (as the Master of the Rolls 
I K. B 305. observed) was almost to reduce him to the status of 
a viUein, adscriptus glebae. The contract was held void 
as improperly fettering the clerk’s personal liberty and 
Denny’s the free disposal of his labour. With this case may be 
Den^, ■ usefully compared another in which a spendthrift cove- 
I k.B 583. nanted with his father, who had paid his debts, not to 
live within a certain distance of London or to go there 
without his father’s written consent. His freedom and 
liberty of action were in the circumstances held to be 
reasonably restricted for his own good, and the contract 
was valid. 

§ 2. E^ffect of Illegality upon Contracts in which it exists. 

Whfttia The effect of illegality upon the validity of contracts 
ofille- in which it exists must needs vary according to cir- 
8“'§ * * * * ***y^ cumstances. It may affect the whole or only a part 

of the contract, and the legal part may or may not 

be severable from the illegal. One of the parties may 

be ignorant of the illegal object which the contract is 
intended to serve, or both may be innocent of any illegal 
intention. 

The contract may be discouraged in the sense t^at 
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the law will not enforce it, or prohibited in such a 
way as to taint collateral contracts and securities 
given for money advanced to promote an illegal trans- 
action or paid to satisfy a claim arising out of such 
a transaction. 

An endeavour will be made to state some rules whicJi 
may enable the reader to work his way through a complex 
branch of the law. 

(i) When the contract is divisible. 

A contract may consist of several parts ; it may be Legal 
divisible into several promises based on several considera- ^ntrao\ 
tions, and then the illegality of one or more of these 
considerations will not avoid all the promises if those |>08«ble 
which were made upon legal considerations are severable illegal, 
from the others. This is an old rule and is set forth in 
Coke’s Reports. ‘ That if some of the Covenants of an Pigofs 

. . Caktii 

Indenture or of the conditions endorsed upon a bond are 
against law, and some good and lawful ; that in this case 
the covenants or conditions which are against law are 
void a 6 initio, and the others stand good.’ 

The rule holds whether the illegality exist by Statute or 
at Common Law, though at one time the judges thought 
differently, and fearing lest statutes might be eluded, laid 
it down that ‘ the statute is like a tyrant, where he comes MaUvererv. 
he makes all void, but the common law is like a nursing ' 
father, makes only void that part where the fault is and 
preserves the rest.’ 

The ride in its modern form may be thus stated : — 

‘ Where you cannot sever tha illegal from the I^al part of a covenant nr Willes, 
the contract is altogether void, but where you can sever them, whether 
the illegality be created by statute or common law, you may reject 
the bad part and retain the good.’ a d. P. 

Illustrations of the rule are to be found in cases where 
a corporation has entered into a contract some parts of 
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which are ultra vires, and so, in a sense, unlawful ' ; or 
Bailies x. whetc it is possible to sever covenants in restraint of trade 

Geary, S'? 

Baiter v’^ either as regards the distances within wliioh the r-estraint 
or the persons with whom the trade is to be carried 
Bromley V. on. Rccent decisions furnish instances of covenants of 

Smith, 

2^5 nature which are, and of covenants which are not, 
severable. 

(2) When the contract is indivisible. 

Where there is one promise made upon several con- 
siderations, some of which are bad and some good, the 
promise would seem to be void, for you cannot say 
whether the legal or illegal portion of the consideration 
most affected the mind of the promisor and induced his 
promise. An old case which may be quoted in its entirety 
will illustrate this proposition : — 

Fetherston ‘ Whereas the plaintiff had taken the body of one H. in execution 
so^Cro ” virtue of a warrant directed to him as special 

Kill. 199 bailiff ; the defendant in consideralion he vmM ‘permit him to go at 
large, and of two shillmgs to the defendant paid, promised to pay 
the plaintiff all the money in which U. was condemned. Upon non 
assumpsit it was found for the plaintiff. It was moved in arrest 
of judgment, that the consideration is not good, being contrary to the 
statute of 23 Hen. VI, and that a promise and obligation was all one. 
And though it be joined with another consideration of two shillings, 
yet being void and against the statute in part it is void in all.’ 

(3) Comparative effects of a'voidance and illegality. 

A contract When there is no divisibility of promises or considera- 
bly be .yyg have to consider first what was the attitude of 

the law towards the transaction contemplated, and next 
what was the mind of the parties towards the law. 

' These cases may serve as an illustration of the proposition before us, 
L R.7 it. L. but it must be borne in mind that Lord Cairns^ in The Ashbury Carricbge Co 
p i^i. ^ pointed out that contracts of this nature are invalidated 

not so much by the illegality of their object as by the incapacity of the 
corporation to bind itself by agreement for purposes beyond its statutory 
powers. 
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The law may deal with a contract which it would dis- 
courage in one of three ways. 

It may impose a penalty without avoiding the contract. 

It may avoid the contract. 

It may avoid, and penalize or prohibit. 

In this last case we must take the word ‘ penalize ’ to 
mean not merely the imposition of a penalty, but the 
liability to damage for a wrong, or to punishment for 
a crime. A statutory penalty is merely a suggestion of 
prohibition. Whether it is prohibitory or not is, in every 
case, a question of construction. 

Thus we may suppose the State to say to the parties as 
regards these three kinds of transactions : — 

(а) You may make the contract if you please, but you ponahzed, 
will have to pay for it. 

(б) You may make the agreement if you please, but avoided, 
the Courts will not enforce it. 

(c) You shall not make the agreement if the law can forbidden, 
prevent you. 

With the first case we are not concerned. There is 
a valid contract though it may be expensive to the 
parties. 

As to the second and third, difficulties can only arise 
as regards collateral transactions, for in neither case can 
the contract itself be enforced. The intentions of the 
parties we will postpone for the present. They must be 
assumed to know the law. 

It may be stated at once that there is a clear distinction illegal 
between agreements which are merely void and agreements 
which are illegal : between agreements which the law will 
not aid, and agreements which the law desires to prohibit : 
and that this distinction comes out, not in the comparative 
validity of the two, for both are void, but in the effect 
which their peculiar character imparts to collateral 
transactions. 

No contract, however innocent in itself, is good, if taint 

2«o 5 g collateral 
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traps- designed to promote an illegal transaction, whether the 
actions, illegality arises at Common Law, or by Statute. 

L R I Ex. In Pearce v. Brooks a coach-builder sued a prostitute 

ii3 

for money due for the hire of a brougham, let out to her 
with a knowledge that it was to be used by her in the 
furtherance of her immoral trade. It was held that the 
upfiin. coach-builder could not recover. And a landlord, who 

right, 

I'k'Ij s» 6 premises to a woman who was to the knowledge 

of the landlord’s agent the kept mistress of a man w'ho 
was in the habit of visiting her there, was not permitted 
to recover his rent. 

M<Kint>Lii McKinnell lent Robinson money to play at hazard, 

\ Robinsctn, , . , , ^ 

3M &w knowing that the money was to be so used. Hazard 
(together with certain other games, Ace of Hearts, 
Pharaoh and Basset) is forbidden and the players 
rendered subject to a penalty by 12 Geo. II, c. 28, a pro- 
hibitory and penal statute. It was held that the lender 
could not recover 

Nor is a contract valid which is intended to carry into 
caniiaii v efEcct a prohibited transaction. Cannan was the assignee 

Bryce, 3 B ° 

&Aid 179 of a baiiki-upt, and sued Bryce to recover the value ol 
goods given to Bryce hy the bankrupt in part satisfaction 
of a bond, which in its turn had been given to Bryce by 
the bankrupt to secure the payment oi money lent by 
Bryce to meet losses which had been incurred by the 
7Geou stock- jobbmg transactions of the bankrupt. Now Sir 
ftis' John Barnard’s Act forbade not only wagers on the 

price of stock, but advances of money to meet losses on 
such transactions, and Bryce had lent money knowing 
that it was to meet such losses. Therefore his bond was 
void, and no property passed to him in the goods given 
in satisfaction of it, and Cannan was able to recover their 
value. 

Void The difference between the effect of illegality and of 

agree- ° 

ments 

‘ Koulet or roly poly is similarly prolubited and penalized by i8 Geo. II. 

o. 34. 
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avoidance is clear when we look at transactions arising 
out of wagers : — 

‘There is certainly nothing illegal,’ said Farwell, L. J., in Hyams ^908] a 
V. Stuart King, ‘ in paying or receiving payment of a lost bet : it is p 
one thing for the law to refuse to assist either party in their folly, 
if they will bet ; it is quite another to forbid the loser to keep his 
word.’ 

In that case the defendant was indebted to the plaintiff 
as a result of certain betting transactions and desired 
time in which to pay. The Gaming Act, 1845, would have 
been a defence to legal proceedings for the debt, but on 
the plaintiff threatening to declare the defendant a de- 
faulter, the defendant promised to pay in a few days, if 
the threat were not carried out. On this new promise and 
consideration he was held liable. 

It was argued on his behalf that the original transactions 
between himself and the plaintiff were illegal, and that 
the promise to pay even if based on a new consideration 
was tainted with the illegality of the wager out of which 
it arose ; btit the Court of Appeal held that the wager 
was void only and that therefore no taint ot illegality 
affected the subsequent promise of the defendant. 

So, too, before the Gaming Act, 1892, altered the law 
in this particular respect, as between employer and 
betting commissioner, the ordinary relations of employer 
and employed held good in all respects, including the 
ordinary liability of an employer to indemnify the person 
whom he employed against loss or risk, which might 
accrue to him in the ordinary course of the employment, 
though the employment was to make void contracts. 

In Read v. Anderson, therefore, the employer was com- 13 Q h. u 

779 * 

pelled to repay the commissioner money expended by 
him in discharging bets owing by his employer, even 
though the latter had revoked his authority to do so ; 
for had the commissioner not discharged them, he would 
have been posted as a defaulter and would have lost his 

s 2 
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busmess ; and against this risk his employer Avas bound 
to indemnify him 

On the same principle Seymour v. Bridge was decided. 
An investor employed a broker to buy shares for him 
according to the rules of the Stock Exchange. The Stock 
Exchange enforces among its members, under pain of 
expulsion, agreements made in breach of Leeman’s Act, 
under which a contract for the sale of bank shares is 
avoided where the contract does not specify their numbers 
or the name of the registered proprietor. Bridge knew 
of the custom, but endeavoured to repudiate the purchase 
on the ground that it was not made in accordance with 
the terms of the Statute. The case was held to be 
governed by Read v. Anderson. The employer is bound 
to indemnify the employed against known risks of the 
employment. If the risks are not known to both parties, 
and might reasonably be unknown to the employer, he is 
not so bound. Thus where an investor did not know of 
the custom, he was held, rnider circumstances in other 
respects precisely similar to those of Seymour v. Bridge, 
not to be bound to pay for the shares. 

(4) Tite irdentton of the parties. 

Where the object of the contract is an unlaAvful act the 
contract is void, though the parties may not have knoAAui 
that their act was illegal or intended to break the law. 

But if the contract admits of being performed, and is 
performed in a legal way, the intention of the parties 
maj'^ become important ; for if they did not intend to 
break the law, and the law has not in fact been broken, 

* The Gaming Act, 1892, however, does not touch the principle laid 
down in Bridget v. Savage that a betting commissioner is bound to pay 
over money actually received on account of bets won by him on behalf of 
his principal. But the principal would have no claim for damages against 
the commissioner if the latter had, contrary to the terms of his employment, 
made no bets at all ; for there can be no damages, nominal or substantial, 
for breach of a contract to make other contracts declared by law to be 
null and void. 
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money due under the contract will be recoverable even 
though the performance as originally contemplated would 
haVe involved a breach of the law, 

Morris chartered a ship belonging to Waugh to take 
a cargo of hay from Trouville to London. It was subse- 
quently agi’eed that the hay should be unloaded alongside 
ship in the river, and landed at a wharf in Deptford Creek. 
Unknown to the parties an Order in Council had forbidden 
the landing of French hay. Morris, on hearing this, took 
the cargo from alongside the ship without landing it, and 
exported it. The vessel was delayed beyond the lay- 
days, and Waugh sued for damages arising from the 
delay. Morris set up as a defence that the contract (viz. 
the charter-party) contemplated an illegal act, the landing 
of French hay contrary to the Order in Council. But the 
defence did not prevail ; — 

‘ Where a contract is to do a thing which cannot be performed 
without a violation of the law, it is void whether the parties knew 
the law or not. But we think that in order to avoid a contract which 
can be legally performed, on the ground that there was an intention 
to perform it in an illegal manner, it is necessary to show that there 
was the wicked intention to break the law ; and if this be so the 
knowledge of what the law is becomes of great importance.’ 

Again, the general rule needs modification where only 
one of the parties had the intention to break the law. 
Such a case could only arise where the contract was to 
do a thing innocent in itself, but designed to promote an 
illegal purpose. We may perhaps lay down with safety 
the following rules. 

Where the innocent party knows nothing of the illegal 
object throughout the transaction, he is entitled to 
recover what may be due to him. If the plaintiff in 
Pearce v. Brooks had known nothing of the character of 
his customer, it camiot be supposed that he would have 
been unable to recover the hire of his brougham. 

Where the innocent party becomes aware of the illegal 
purpose of the transaction before it is completed or while 
it is still executory he maj- avoid the contract. 
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Cowan V Milboum let a set of rooms to Cowan for certain days ; 

Milboum, 

discovered that Cowan proposed to use the rooms 
for the delivery of lectures which were unlawful because 
blasphemous within the meaning of 9 & lo Will. III. c. 32 ; 
he refused, and was held entitled to refuse, to carry out 
th€> agreement.^ 

How If the innocent party to the contract discover the 

illegal purpose before it is carried into effect, it would seem 
ledge. that he could not recover on the contract if he allowed 
L R 3 Ex it to be performed, and that the defendant in Coimn v. 
Milboum could not have recovered the rent of his rooms, 
if, having let them in ignorance of the plaintiff’s inten- 
tions, he allowed the tenancy to go on after he had learned 
the illegal purpose which his tenant contemplated. 

(5) Securities for money due on illegal transactions. 

The validity of bonds or negotiable instruments given 
to secure tiie payment of money due or about to become 
due upon an illegal or void transaction, does not depend 
entirely upon the distinction which we have drawn between 
transactions which are illegal and those which are void. 
Where A security may be given in consideration of a transaction 
tionis which is wholly past. Here comes in the elementary rule 
that gratuitous promises are not binding unless they are 
under seal. Applying this rule to bonds and negotiable 
instruments, we may say that a bond under seal given in 
respect of a past transaction would be a valid promise, and 
that being whoUy gratuitous, and founded on motive, a 
Court of Law would not inquire into the character of the 
motive. 

Thus a bond given in consideration of past illicit co- 
Ayu !»t \ habitation is binding because under seal ; while a nego- 
ift Eq 375 tiable instrument given on such consideration would, as 

^ So far as Cowan v» Milhonm decided that the lectures intended to be 
given were blasphemous within the meaning of 9 & lo Will. III. c. 32 and 
therefore unlawful, it is overruled hy Bowman v. Secular 8ociety,[igi7] A. C. 
406 ; but its authority for the pnnciple stated in the text is not affected. 
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between the immediate parties, be invalid, not on the 
ground that the considt'ration was illegal, but because 
there was no consideration at all. 

As regards transactions which are pending or contem- 
plated, we are met by an anomaloas distinction which 
divides securities for our present purpose into three groups. 

{a) Let us deal first with securities under seal. 

If given for money due in respect of a prohibited trans- 
action they are void. 

Fisher conveyed land to Bridges in order that it might 
be resold by lottery, a transaction forbidden under 
stringent penalties by 12 Geo. II. c. 28. After the land 
was conveyed, Bridges covenanted to pay a part of the 
purchase money by a fixed date, or fading this, by half- 
yearly instalments. The Exchequ.er Chamber, reversing 
the judgment of the Queen’s Bench, held that the covenant 
could not be enforced. It was given to secure a payment 
which became due as the result of an illegal transaction, 
and the bond was tainted with the illegality of the imrpo.se 
it was designed to effect. 

But a tran.saction may be only unlawful in the sense that 
it is avoided. In that case a security given in respect of 
it is on the same footing as a .security given in respect of 
a transaction which is wholly past. It is valid if under 
seal ; otherwise void as between the immediate parties. 

A corporation borrowed money on mortgage without 
first obtaining leave of the Lords of the Treasury , this 
was declared to be ‘ unlawful ’ by the Municipal Corpora- 
tions Act. But as they had received the money, and 
promised under seal to repay it, they were held bound by 
their promise. 

‘ Is there anything in the Act which prohibits a corporation from 
entering into a covenant to pay its lawful debts ? It is argued that 
8. 94 renders this covenant void. But that section only says that it 
shall not be lawful to mortgage any lands of the corporation except 
with the approbation of the Lords of the Treasury, which waa not 
obtained in this case ; and although the mortgage may be invalid, 
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that is no reason why the corporation should not be liable on their 
covenant to repay the mortgage money,’ 

Securities (b) We now come to negotiable instruments, 
not under 

seal, In dealing with these we have to consider the effect of 

a flaw in their original making not only as between the im- 
mediate parties but as affecting subsequent holders of the 
instrument. And we may lay down the following rules ; — 
void as (i) A negotiable instrument made and given as seciurity 

bo t W66 n 

immediate for a void, or illegal transaction, is, in either case, as 
parties. ihg, immediate parties, void. A promissory note 

was given in payment of a bet made on the amount of the 
Fitch V hop duty in 1854. The bet was void by the Gaming Act, 
i; & B^i45 1845, and the Court was clear that as between the original 
or immediate parties the note was void also. There was 
no liability to pay the lost bet ; and therefore no con- 
sideration for the note given to secure its payment. The 
position of the indorsee who brought the action shall be 
explained presently. 

Right of (ii) If the instrument is made and given to secure pay- 
queirt nient of money due or about to become due upon an illegal 
holder. transaction a subsequent holder loses the benefit of the rule 
as to negotiable instruments, that consideration is pre- 
Effect on sumed till the contrary is shown : he may be called upon to 
qnent show that he gave consideration, and that he knew nothing 
holder illegality, before he will be entitled to recover. 

But if the instrument has an honest origin the maker or 
acceptor cannot set up, as a defence against a subsequent 
indorsee, that the indorsement was made for an illegal 
Hou.i V consideration, unless he can show that he is injuriously 
OBI) 57J affected by the transaction between indorser and indorsee. 

(iii) If the instrument is given to secure payment of 
' money due or about to become due upon a void transaction , 
it is as between the immediate parties void, but a subse- 
quent holder is not prejudiced by the fact that the 
original transaction was avoided by statute. 

In Filch V. Jones, above cited, the action was brought 


Right of 
subse- 
quent 
holder. 


Mown V 
Sadler, 10 



C!hap. VII. § 2 


LEGALITY OF OBJECT 


266 


by the indorsee of a promissory note given in payment of 
a bet on the amount of the hop duty. Tho main qtiestion 
for’ the Court was ‘ whether the plaintiff was bound on 
proof of the origin of the note to show that he had given 
consideration for the note, or whether it was for the 
defendant to show that he had given none.’ 

‘ I am of opinion,’ said Lord Camptell, ‘ that the note did not take 
its inception in illegality within the meaning of the rule. The note 
was given to secure payment of a wageimg contract, . . . but it was 
not illegal : there is no penalty attached to such a wager ; it is not m 
violation of any statute, nor of the Common Law, but it is simply 
void, so that the consideration was not an illegal consideration, but 
equivalent in law to no consideration at all.’ 

(c) The effect of the Gaming Act, 1835, upon securities 
given in respect of wagers on ‘ games and pastimes ’ has 
already been noticed. Such securities are deemed to be 
given for an illegal consideration ^ ; and thus this class of 
wagers is placed in a peculiar position. A wager is not 
in itself unlawful, it is only void : but securities given for 
money due on wagers of a certain sort are in a worse posi- 
tion than the wagers themselves. The consideration for 
them is deemed to be illegal; thus they are not merely void 
but illegal as between the original parties ; and the taint 
of illegality affects a subsequent holder, who although the 
original transaction was only void, must show that he gave 
consideration for the securit y, and may still be disentitled 
to recover, unless he also proves that he knew nothing of 
the illegality of its origin. If, on the other hand, the 
security is given in respect of .a wager not on a game or 
pastime, it is immaterial whether a subsequent holder for 
value knows of the circumstances of its origin or not. 

^ It will be remembered that the earlier Act of Anne liad made them 
wholly void, and thus an innocent indorsee for vaiiif^ might be seriously 
prejudiced. This same hardship will also, by reason of s c; of the Betting and 
Loans (Infants) Act, 1892, affect the bona hde holder of a security given h\ 
a person m respect of an agreement to pay a loan contracted by him during 
infancy and void in law. 
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(6) Can a man be relieved from a contract which he knew 
to he unlawful ? 

Illegality It remains to consider whether a party to an illegal 

the time* contract can under any circumstances make it a cause of 

no ground action. The rule is clear that a party to such a contract 
For avoid- . ^ 

ance, cannot come into a Court of Law and ask to have his 
Harsev illegal olijcot carried out ; nor can ho set up a case in 

pearl Lift* 

Assurance wliich he must necessarily disclose an illegal purpose as 
1 K B 5s« the groundwork of his claim ; and this rule holds although 
neither party had any intention of breaking the law. 
The rule is expressed in the maxim, ‘ in pari delicto potior 
est conditio defendentis.^ 

But there are exceptional cases in which a man may be 
relieved of an illegal contract into which he has entered ; 
cases to which the maxim just quoted does not apply. 
uniOTs They fall into three classes : (i) The contract may be of 
a kind made illegal by statute in the interests of a par- 
'de^o* ticular class of persons of whom the plaintiff is one ; (2) 
the plaintiff may have been induced to enter into the 
contract by fraud or strong pressure ; (3) no part of the 
illegal purpose may have been carried into effect before 
it is sought to recover the money paid or goods delivered 
in furtherance of it. 

(а) The Moneylenders Act, 1900, illustrates the first 
class of cases. A contract made with a moneylender who 
has failed to register himself under the Act is illegal and 
void. The lender cannot therefore recover the money 

Bonnard lent ; but since the Act was passed for the protection of 
-4‘S^^ * Persons dealing with moneylenders, the borrower, though 
entered into an illegal contract, can recover securi- 
[Iwfi’ch. ties placed in the hands of the lender ; though he may 
be put on terms as to the repayment of the money 
borrowed. 

(б) Two decisions illustrate the seeond class. In 
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ReyneiU v. Sprye Sir Thomas Reynell was induced, by the 
fraud of Sprye, to make a conveyance of property in 
pursuance of an agreement which was illegal on the 
ground of champerty. He sought to get the conveyance 
set aside in Chancery. It was urged that the parties were 
in pari delicto, and that therefore his suit must fail ; but 
the Court was satisfied that he had been induced to enter 1*8x1168 
into the agreement by the fraud of Sprye, and considered 
him entitled to relief. 

‘ Where the parties to a contract against public policy, or illegal. P 679 
are not in pari delicto (and they are not always so), and where public 
policy is considered as advanced by allowing either, or at least the 
more excusable of the two, to sue for relief against the transaction, 
relief is given him.’ 

In Atkinson v. Denby, the plaintiff, a debtor, offered his 
creditors a composition of 5 ». in the pound. Denby was J h & n 
an influential creditor, whose acceptance or rejection of 
the offer might determine the decision of several other 
creditors. He refused to assent to the composition unless 
Atkinson would make him an additional payment of £50, 
in fraud of the other creditors. This was done : the 
composition arrangement was carried out, and Atkinson 
sued to recover the £50, on the ground that it was a pay- 
ment made by him under oppression and in fraud of his 
creditors. It was held that he could recover ; and the 
Court of Exchequer Chamber, aflSrming the judgment 
of the Court of Exchequer, observed — 

‘ It IS said that both parties are in pan deheto. It is true that 
both are in delicto because the act is a fraud upon the other creditors . 
but it is not par delictum, because one has power to dictate, the other 
no alternative but to submit.’ 

(c) The third exception relates to cases where money pr there 

is locus 

has been paid, or goods delivered, for an unlawful purpose poeniten- 
which has not been carried out. 

The law is not quite satisfactorily settled on this point, 
but its present condition may be thus stated. 
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*91, Taylor v. Bowers it was said by Hellish, L. J., that — 

‘ If money is paid or goods delivered for an illegal purpose, the person 
who had so paid the money or delivered the goods may recover them 
back before the illegal purpose is carried out : but if he waits till the 
illegal purpose is carried out, or if he seeks to enforce the illegal trans- 
action, in neither case can he maintain an action.’ 

The case to which these words applied was a fictitious 
assignment of goods in fraud of creditors ; the contem- 
plated fraud was not carried out and the plaintiff desired 
to recover his goods from one to whom they had been 
subsequently transferred under a bill of sale ; and it was 
held that he was entitled to do so. It is however difficult to 
say that the fictitious assignment was anything but a part- 
performance of the illegal purpose ; and it is permissible 
I Q. B D to doubt whether the principle as stated in Taylor v. 

Bowers was correctly applied to the facts in that case. 
Cases of Subsequent cases bear out this view. In Kearley v. 
fori^ce Thompson, Messrs. Thompson, a firm of solicitors acting 
ful'c^n'^' petitioner, creditor of Clarke, a bankrupt, agreed 

tract. with Kearley, a friend of Clarke, that in consideration of 

74-!. the payment of their costs they would not appear at the 

public examination of Clarke, nor oppose the order for 
his discharge. They carried out the first part of the 
agreement, but before any application was made for 
Clarke’s discharge, Kearley sought to recover the money 
which he had paid, on the groimd that it was considera- 
tion for a promise to prevent the course of justice and that 
the contract was not wholly carried out. The Court of 
Appeal, in a judgment indicating doubts as to the correct - 
«sc.itii 740 ness of the dc<*ision in Taylor v Bowers, held that he could 
not recover. 

at p 747 ‘ Suppose a payment of £100,’ said Fry, L. J., ‘ by A to R on a 

contract that the latter shall murder C and D. He has murdered C but 
not D. Gan the money be recovered back 7 In my opinion it cannot 
be. I think that case illustrates and determines the present one.’ 

jeaciiner 15 ^ ^ another case a man procm’ed another to go 

b B D 561 terms that he deposited the amount 



Chap. VII. § 2 


LEGALITY OP OBJECT 


269 


of tile bail in the hands of his surety as an indemnity 
against his possible default. He sued his surety for the 
money on the ground that his contract was illegal, that no 
illegal purpose had been carried out (since he did not fail to 
appear), that the money was still intact, and that he 
could recover it. The Court of Appeal (overruling an 
earlier decision) held that the illegal object was carried 
out when, by reason of the plaintiff’s payment to his 
smety, the surety lost all interest in seeing that the 
conditions of the recognizance were performed. 

Thus it would appear that the true rule is that where 
any part -performance of an illegal contract has taken 
place, money paid or goods delivered in pursuance of it 
cannot be recovered back. But we must note two 
exceptional cases in this connexion. 

(i) Marriage brokage contracts (though it is not easy to 
see why it should be so) constitute a genuine exception 
to the rule. 

In Hermann v. Charlesvxn'th a lady paid money to the 
proprietors of a newspaper with a view to obtaining by 
advertisement an offer of marriage. After advertisements 
had appeared, but before any marriage had been arranged, 
she brought an action to recover the money. It was 
argued on behalf of the defendant that, inasmuch as the 
contract had been in part performed, the action could 
not be maintained. But (Joliins, M. R., said 

‘ Tfaore was no objection at common law, till perhaps a hundred 
years ago, to such contracts ; but the Ckiurts of Equity took a different 
view, and in consequence the Courts of Common Law modified their 
view of the matter and shaped their course accordingly. Equity did 
not take the view that in the case of a contract of this particular kind, 
tainted with illegality, a case for relief could only be considered when 
there had been a total failure of consideration. As was pointed out 
by Lord Hardwicke in Cole v. Oibson, equity reserves to itself the 
right to intervene even when something has iieen done m part per- 
formance of the contract, or even token the tnarriage has taken place.' 

On this broad ground, therefore, the plaintiff was held 
entitled to recover the money she had paid. 


Marriage 
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Q B I) 189. 


Barclay v. 
Pearson, 
[189^] 2 Ch 

*54. 


(ii) There are numerous cases in which money has been 
placed in the hands of a stakeholder to abide the result 
of a wager ; in such cases the money has been held to be 
recoverable from the stakeholder either before or after 
the determination of the wager, and even after the money 
has been paid to the winner, if before payment the 
authority to pay was withdrawn by the party seeking to 
recover. 

It does not appear to matter whether the wager turns 
on the result of an unlawful transaction, or not : as 
between the parties the wager is no more than a void 
transaction. Nor does the Gaming Act of 1892 affect 
the rights of the parties. Two cases will iUustrate the 
law on this point. 

Hampden put £500 into the hands of Walsh to abide 
the result of a bet that the earth was flat. He lost the bet, 
and before the money was paid he reclaimed his stake from 
Walsh. Walsh paid it to the winner and was held liable 
to repay the amount to Hampden. 

Pearson started a lottery styled ‘ The Missing Word 
Competition.’ A sentence was published, omitting the 
last word, and an invitation was issued to the public, any 
one of whom might send a sliilling and a word suitable 
to fill the vacant place in the sentence. Those who 
guessed the right word shared the sum thus collected. 

The determination of the right word was reduced to an 
absolute uncertainty. One of a number of sealed packets, 
each containing a suitable word, was opened at hazard 
after the competition closed. This contained the Missing 
Word. 

Such a lottery was unlawful, and penalized by 42 
Geo. III. c. 119 ; but as between the various contributors 
the transaction was a simple wager in which each man 
deposited a shilling with a stakeholder to abide the 
chance of his guess. 

The payments in one competition amounted to £23,000, 
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and those who guessed the right word were 1358 m num- 
ber : but before their shares could be paid over to them 
the competition was alleged to be illegal, and the money 
was paid into Court. Sthling, J., found that the trans- 
action was a lottery, and was unlawful ; that the Court 
could not aid in the distribution of the fund, but that 
each contributor might recover his shilling from Pearson, 
to whom he ordered the entire sum to be repaid in order 
that he might meet any legal claim. 

These cases do not conflict wjth the principle of Read v. 
Anderson, nor with the decision in Kearley v. Thomson ; 
they are cases of payment of money to an agent to be 
disposed of according to the principal’s direction. The 
person employed is only a stakeholder and cannot suffer 
by the revocation of his authority ; and the wager itself 
which is the object of the transaction is only void, not 
illegal, and so would not be affected by the unlawfulness 
of the lottery which brought together the parties to the 
wagers ; nor does the Gaming Act of 1892 affect the 
liabilities of a stakeholder. 


Hastelow v 
Jackson, 
8B &C 325 

Burge V 
Ashley & 
Smith, Ld , 

I Q B 744 


(7) Contracts lawful where made but unlawful in England. 

We have seen that a contract, valid according to its 
proper law, is actionable in the Courts of this country. 

So far does this rule go that a contract for the purchase 
and delivery of slaves, made, and to be performed, in 
Brazil, was held (two judges dissenting) to be actionable 
in England on the ground that the contract was lawful Santoi. % 
in the place where it was made and was not distinctly %’n.s. 
prohibited by our law. 

But the judges who took this view stated that if the 
transaction ‘ was an offence against the laws here,’ if it p.868 
was ‘ by Act of Parliament prohibited,’ it could not be ? 874- 
enforced, even though the other contracting party might 
by the laws of his coimtry enter into it. No suggestion 
was made that slavery was an offence against morality, 
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SO grave that no dealings concerned with the purchase 
or delivery of slaves could be considered in English 
Coui’ts. 

There is, however, authority to show that other con- 
ditions may exist, short of statutory prohibition, which 
will prevent our Courts from enforcing a contract even 
though it may be valid by its proper law. 

8D G & M. In Hope V. Hope an agreement was made in France for 
obtaining a divorce by collusion. The divorce proceedings 
were to take place in this country. 

^bC B N s. In Ordl v. Levy an agreement, also made in France, 
provided for the recovery, by an attorney practising in 
England, of a debt for his client half of which he was to 
retain for himself. 

In each case the Court declined to enforce the agree- 
ment. It should be noted that in each case the agreement 
was to be performed in this country, and that the one 
involved an interference with the course of justice, while 
the other not merely contemplated champerty but was 
made by an officer of the Courts of this country. 
jo8 other hand in Saxby v Fulton, it was held that 

money lent for gaming at Monte Carlo, where gaming 
was lawful, could be recovered in England, because the 
p. various English statutes only ‘ show that the policy of 
the Legislature is to deal in a disciplinary fashion with 
certain particular manifestations of the gambling spirit, 
and do not establish a public policy which is contravened 
by any transaction connected with betting or games of 
chance.’ But no action will lie in any circumstances on 
Moahb V 0l» cheque given for money lent abroad for paying gaming 
r ‘^4 746 reason of the operation of the Caming Act, 1835 > 

at any rate if the cheque is one payable in England. 

A more difficult case is that of Kaufman v. Oerson. 
[iw.y The husband of Mrs. Glerson, the defendant, living in 
(c.a)59i. France, had there appropriated to his own use money 
entrusted to him for other purposes, and was liable to 
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criminal proceedings by French law. Kaufman threatened 
to prosecute, and Mrs. Gierson promised him a sum of 
mortey in consideration of his refraining from the course 
which he threatened. 

Such an agreement was valid by French law, but the 
Court of Appeal held that money due under it was not 
recoverable in this country because the moral pressure 
brought to bear upon the wife to compromise proceedings 
which would have brought discredit on her husband 
conflicted ‘ with what are deemed to be in England essen- 
tial public or moral interests.’ 

It is true that an agreement obtained by moral pressure 
of the sort here exercised would not hold good if made 
in England and with the object of stifling an English 
prosecution ; but the criminal proceedings which were 
compromised by the agreement in question were pro- 
ceedings in the French Courts, though the balance of the 
bUm agreed to be paid was sought to be recovered here, 
it seems however that the English Courts will in all cases 
reserve to themselves the right to decide whether the 
conduct of a plaintiif is such as to disentitle him to enforce 
a contract alleged to have been obtained by unfair means, 
whatever may be the view of a foreign law upon the 
subject ; but the ‘ essential public or moral interests ’ 
involved in Kaxijman v. Oerson certainly appear slight as 
compared with those that Santos v. Illidge called in 
question — ^the purchase and sale of slaves. 

It may well be, however, that the latter case would 
now be decided differently by an English Court. 

On the whole, therefore, it is probably safe to say that 
a contract valid by its proper law and by the law of the 
place where it is to be performed is actionable in England, 
unless it conflicts with English ideas of public policy or 
morality. If, however, the contract is to be performed in 
England, the established rules of English law will prevail. 
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PART 111 

THE OPERATION OF CONTRACT 

We come now to deal with the efiects of a valid contract 
when formed, and to ask, To whom does the obligation 
extend? Who have rights and liabilities imder a contract ? 

And then this further question arises. Can these rights 
and liabilities be assigned or pass to others than the 
original parties to the contract ? 

In answer to these questions we may lay down two 
general rules. 

(1) No one but the parties to a contract can be bound 
by it or entitled under it. 

(2) Under certain circumstances the rights and liabilities 
created by a contract may pass to a person or persons 
other than the original parties to it, either (o) by act of 
the parties, or ( 6 ) by rules of law operating in certain 
events. 

These two rules seem at first to look like one rule subject 
to certain exceptions, but they are in fact distinct. The 
parties cannot, by their agreement, confer rights or 
impose liabilities, in respect of the agreement, upon any 
but themselves. But they may by certain methods and 
under certain circumstances drop out of the obligation 
so created, and be replaced by others who assume their 
rights or liabilities under the contract. 

Thus — (i) If John Doe contracts with Richard Roe, 
their contract cannot impose liabilities or confer rights 
upon John Styles. 

(2) But there are circumstances under which John Doe 
or Richard Roe may substitute John Styles for himself 
as a party to the contract, and there are circumstances under 
which the law would operate to effect this substitution. 



CHAPTER VIII 

The Limits of the Contractual Obligation 

The general rule that a person who is not a party to 
a contract cannot be included in the rights and liabilities 
which the contract creates — cannot sue or be sued upon 
it — ^is an integral part of our conception of contract. 
A contract is an agreement between two or more persons, 
by which an obligation is created, and those persons 
are bound together thereby. If the obligation takes the 
form of a promise by A to X to confer a benefit upon M, 
the legal relations of M are unaffected by that obligation. 
He was not a party to the agreement ; he was not bound 
by the vinculum juris which it created ; the breach of that 
legal bond cannot affect the rights of a party who was 
never included in it. 

Nor, again, can liability be imposed on M by agreement 
between A and X. In contract, as opposed to other 
forms of obligation, the restraint which is imposed on 
individual freedom is voluntarily created by those who 
are subject to it — ^it is the creature of agreement. 

The relation of principal and agent may from one point 
of view be held to form an exception to these rules. It 
needs at any rate a separate chapter. 

A Trust has this in common with contract, that it 
originates in agreement, and that among other objects 
it aims at creating obligations. If we could place a trust 
upon the precise footing of contract we might say that 
it formed a very real and substantial exception to the 
general rule which we have laid down. Doubtless the 
creator of a trust and the trustee do, by agreement, bring 
rights into existence which a third party, the cestui que 
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trust, may enforce. But trusts may be set aside from 
this discussion, for we have seen elsewhere that contract 
differs from other forms of agreement in having for its 
sole and direct object the creation of an obligation. The 
contractual obligation differs from other forms of obliga- 
tion mainly in springing from the voluntary act of the 
parties obliged. A trust and the obligations resulting 
from a trust correspond to neither of these characteristics. 
The agreemerU which creates a trust has many other 
objects besides the creation of obligations, and these 
objects may include conveyance, and the subsequent 
devolution of property. The obligation which exists 
between trustee and cestui que trust does not come into 
existence by the act of the parties to it. It is better 
therefore, having noted the similarities between the 
contractual and the fiduciary obligation, to dismiss the 
latter altogether from our inquiries. 

§ 1. A man cannot incur liabilities under a contract to 
which he was not a party. 

This proposition is a part of a wider rule to the effect 
that liability ex contractu or quasi ex contractu cannot be 
imposed upon a man otherwise than by his act or consent. 
A cannot,by paying A’s debts unasked, make X his debtor ; 
‘ a man cannot, of his own will, pay another man’s debt 
without his consent and thereby convert himself into 
a creditor.’ 

And in like manner A and M cannot, by any contract 
into which they may enter, thereby impose liabilities 
upon X. Messrs. Thomlinson employed X, a firm of 
brokers, to transport goods from London to Amsterdam. 
X agreed with Schmaling to put the whole conduct of the 
transpoit into his hands ; Schmaling did the work and 
sued the Messrs. Thomlinson for his expenses and com- 
mission. It was held that they were not liable, inasmuch 
as there was no privity between them and Schmaling ; 
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that is to say, there was nothing either by wiitmg, words, 
or conduct to connect them with him in the trans- 
action. X had been employed by them to do the whole 
work, and there was no ‘ pretence that the defendants 
ever authorized them to employ any other to do the 
whole under them : the defendants looked to X only for 
the performance of the work, and X had a right to look 
to the defendants for payment, and no one else had that right.'* 

A contract cannot impose the burdens of an obligation 
upon one who was not a party to it ; yet a dtity rests 
upon persons, though extraneous to the obligation, not to 
interfere, without sufficient justification, with its due 
performance. By duty is meant that necessity which 
rests upon all alike to respect the rights which the law 
sanctions ; and wc may reserve the term obligation for 
the special tie which binds together definite, assignable 
members of the community. 

Lumley, being the manager of an opera house, engaged 
a singer to perform in his theatre and nowhere else. Gye 
induced her to break her contract. Action was brought, 
and it was argued that a party to a contract might sue 
any one who induced the other party to the contract to 
break it ; and that if this general proposition could not 
be maintained an action would still lie for inducing a 
servant to quit the service of his master. 

The relation of master and servant has always given the 
master a right of action against one who enticed away 
his servant, and so the Court was called upon to answer 
two questions : Does an action lie for procuring a breach 
of any contract ? if not, then does the special rule applic- 
able to the contract of master and servant apply to the 
manager of a theatre and the actors whom he engages ? 

The majority of the Court answered both these questions 
in the affirmative 
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‘ In the elaborate dissenting judgment of Coleridge, J., the exception 
which the law of Master and Servant seems to have engrafted upon the 
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No similar case arose until i88x, when Bowen v. Hall 
came before the Court of Appeal, offering precisely the 
same points for decision as Lumley v. Oye. The majority 
of the Court, setting aside the question whether the 
relation of master and servant affected the rights of the 
parties, held that a man who induces one of two parties 
to a contract to break it, iniending thereby to injure the 
other, or to obtain a benefit for himself, does that other an 
actionable wrong. In both these cases it will be observed 
that the element of motive was introduced, and that the 
judges appeared to consider the malicious intention to 
injure as necessary to make the inducement of a breach 
of contract actionable. This view was negatived in Quinn 
V. Leathern, where Lord Macnaghten thus laid down the 
law : — 

‘ The decision [in Lumley v. Oye] was right, not on the ground of 
malicious intention — that was not I think the gist of the action — but 
on the ground that a violation of legal right committed knowingly 
18 a cause of action, and that it is a violation of legal right to interfere 
with contractual relations recognized by law, if there be no sufficient 
justification for the interference.’ 

In the case of the South Wales Miners Federation v. 
Glamorgan Goal Co. no malice or iU-wiU was suggested, and 
the Federation, under circumstances which they honestly, 
though wrongly, regarded as furnishing sufficient justifica- 
tion, ‘ counselled and procured ’ a breach of contract on 
the part of a number of miners. It was held that they 
had committed an actionable wrong. 

There is a clear distinction between inducing A to 
break his contract with X, and inducing A not to enter 
into a contract with X. The man who induces another 
to break a contract induces him to do what is in itself 
actionable : but no liability attaches to the refusal to 
make a contract. Consequently, where A is induced not 

Common Law is traoed by the learned Judge, in a detailed historical 
argument, to the Statutes of Labourers, and is held to be inapplicable to 
the case of a theatrical performer. 
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to contrarct with X, the inducement, if it is to be actionable, 
must be of an unlawful kind, as for example acts of 
coercion and intimidation ; or, again, where there is 
a conspiracy by more than one person to injure ; for 
‘ numbers may annoy and coerce, where one may not.’ 

This topic, however, is part of the law of tort rather 
than of contract ; and reference may be made to the case 
of Pratt V. British Medical Assocwiicm, where all the ^ 
relevant decisions bearing upon it are exhaustively 
reviewed and considered. 

But it must be noted that where A induces X to break 
his contract with M ‘ in contemplation of a trade dispute ’ 
the rule now no longer holds good ; for here the Trade e Edw 7, 
Disputes Act, 1906, relieves A from all liability. Save, 
however, in the case of trade disputes, the law as stated 
above remains unaltered. 

§ 2. A man cannot acquire rights under a contract to 
which he is not a party. 

This rule needs fuller explanation than the one which Contract 
we have just been discussing. 

rights OD 

‘ My Liords,’ said Lord Haldane in Dunlop v SelfridgCy ‘ in the law of a third 
England certain principles are fundamental. One is that only a person party, 
who is a party to a contract can sue on it. Our law knows nothing ^ 

of a jus quaesitum tertio arising by way of contract. Such a right 
may be conferred by way of property, as, for example, under a trust, 
but it cannot be conferred on a stranger to a contract as a right to 
enforce the contract in personam,'^ 

It is contrary to the common sense of mankind that 
M should be bound by a contract made between X and A. 

But if A and X make a contract in which X promises to do 
something for the benefit of M, all three may be willing 
that M should have all the rights of an actual contracting 
party ; or if A, and a group of persons which we will call X, 
enter into a contract, it might be convenient that M 
should be able to sue on behalf of the multitude of 
which X consists. 
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If A makes a promise to X, the consideration for which 
is a benefit to be conferred on M by X, this cannot confer 
a right of action on M. Such is the rule of English 
Law. 

Easton promised X that if X would work for him he 
would pay a sum of money to Price. The work was done 
and Price sued Easton for the money. It was held that 
he could not recover because he was not a party to the 
contract. 

The judges of the Queen’s Bench stated in different 
forms the same reason for their decision. Lord Denman, 
C. J., said that the plaintiff did not ‘ show any considera- 
tion for the promise moving from him to defendant.’ 
Littledale, J., said, ‘ No privity is shown between the 
plaintiff and the defendant.’ Taunton, J., that it was 
‘ consistent with the matter alleged in the declaration that 
the plaintiff may have been entirely ignorant of the arrange- 
ment between X and the defendant ’ ; and Patteson, J., 
that there was ‘ no promise to the plaintiff alleged.’ 

The principle of this decision was applied in the later 
case of M^Oruther v. Pitcher. The licensee of the owner 
of a patent manufactured articles Tinder his licence and 
pasted inside the lid of each box in which the article was 
sold a printed slip, stating that it was a condition of sale 
that the article was not to be resold at less than a specified 
price and that ‘ acceptance of the goods by any purchaser 
will be deemed to be an acknowledgement that they are 
sold to him on these conditions and that he agrees with 
the vendors to be bound by the same.’ A pirrchaser of 
the articles from an agent of the manufacturer retailed 
them at less than the specified price, and the manu- 
facturer sought to restrain him from doing se. It was 
held that the action failed because the manufacturer 
could not show that any contract existed between him- 
self and the retailer. 

Doubts have been tluxiwn on the rule in two sorts of 
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case, and these we will consider, premising that the rule 
itself remains unshaken.^ tions. 

(a) It was at one time thought that if the person who Neapess 
was to take a benefit under the contract was nearly related promisee, 
by blood to the promisee a right of action would vest in 
him. The case of Tweddle v. Atkinson is conclusive ' “ a s 393 
against this view. 

M and N married, and after the marriage a contract 
was entered into between A and X, their respective 
fathers, that each should pay a sum of money to M, and 
that M should have power to sue for such sums. After 
the death of A and X, M sued the executors of X for the 
money promised to him. It was held that no action 
would’lie. Wightman, J., said : — 

‘ Some of the old decisions appear to support the proposition that »< p w;. 
a stranger to the consideration of a contract may maintam an action 
upon it, if he stands in such a near relationship to the party from 
whom the consideration proceeds, that he may be considered a party 
to the consideration. The’ strongest of those cases is that cited in 
Bovrne v. Mason, in which it was held that the daughter of a ph 3 ^ician ' Vcntr 
might maintain assumpsit upon a promise to her father to give her 
a sum of money if he performed a certam cure. But there is no 
modem case in which the proposition has been supported. On the 
contrary, it is now established that no stranger to the consideration can 
take advantage of a contract, aUhongh made for his benefit.' 


(b) Equity judges have used language, sometimes very 
explicit, to the effect that ‘ where a sum is payable by A 
for the benefit of B, B can claim under the contract as if it 
had been made with himself.’ 

The question has most frequently arisen in cases where 
contracts have been made or work done on behalf of a 
Company which has not yet come into existence. The 
Company when formed cannot (for reasons which are 
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* A genuine exception to the rule seems, however, to be created by a. s 
of the Real Property Act, 1845, which enacts that the benefit of a covenant 
‘ respecting any tenements or hereditaments ’ may be taken, although the Dyson \ . 
taker thereof is not named a party to the indenture. The House of Lords 
have expressed a doubt whether the section is necessarily confined to A C q8 
oovenants running with the land. 
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discussed later) ratify such transactions, and attempts 
have been made to bind it by introducing into the articles 
of association a clause empowering the directors to fulfil 
the terms of the contract, or to repay those who have 
given work or advanced money to promote the existence 
of the Company. 

Common Law judges have uniformly held that no right 
of action accrues to the beneficiary under such a provision ; 
and their judgments put this matter on a plain footing 
and tell us when a third party may or may not sue. 

The articles of association of a Company provided that 
the plaintiff should be employed as Its permanent solicitor. 
He sued the Company for a breach of contract in not 
employing him. 

In considering a case of this kind we must distinguish 
the ‘ articles of association ’ of a Company from its 
‘ memorandum of association.’ The Memorandum con- 
tains the terms which confer and limit the corporate 
powers of the Company. The Articles regulate the rights 
of the members of the Company inter se. 


at p. 89 ‘ They are,’ said Lord Cairns, ‘ an agreement inter socios^ and in that 

view if the introductory words are applied to article 118, it becomes 
a covenant between the parties to it that they will employ the plaintiff. 
Now so far as that is concerned it is res inter alios actay the plaintiff is 
no party to it. This article is either a stipulation which would bind 
the members, or else a mandate to the directors. In either case it is 
a matter between the directors and shareholders, and not between 
them and the plaintiff.’ 


Articles of association, therefore, only bind the parties 
to them, and the plaintiff could not recover. 

Third The impression that in any such case a third party who 
to be benefited acquires equitable rights ex contractu 
cestui que arises, as was explained by Jessel, M. R., in the case of 
16 ch D. the Empress Engineering Company, from the fact that an 

* ^5 

agreement between two parties might well be so framed 
as to make one of them trustee for a third. Thus, it is usual 
to provide in a charter-party that a certain commission 
shall be payable to the broker by whom the charter has 
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been negotiated. The broker no doubt has his own 
contract with the shipowner, of the terms of which the 
charter may furnish evidence ; but he cannot sue on 
the contract contained in the charter itself. A practice, 
however, whereby the charterer sued the shipowner for 
the amount of the broker’s commission as trustee for the 
broker was confirmed by the House of Lords in Affreteurs 
Beunis v. Wcdford. Whether a trust has or has not in 
any particular case been created must be matter of 
construction, as may be seen by reference to the cases of 
Murray v. Flavell, and the Rotheram Alum Go. 

It has been attempted, without success, to break the 
general rule in the case of unincorporated companies and 
societies who wish to avoid bringing action in the names 
of all their members. To this end they introduce into 
their contracts a term to the effect that their rights of 
action shall be vested in a manager or agent. Thus in 
Gray v. Pearson, the managers of a Mutual Assurance 
Company, not being members of it, were authorized, by 
powers of attorney executed by the members of the 
Company, to sue upon contracts made by them as agents 
on behalf of the Company. They sued upon a contract 
so made, and it was held that they could not maintain the 
action, ‘ for the simple reason, — a reason not applicable 
merely to the procedure of this country, but one affecting 
all sound procedure, — ^that the proper person to bring an 
action is the person whose right has been violated.’ 

The inconvenience under which bodies of this descrip- 
tion labour has been met in many cases by the Legislature. 
Certain companies and societies can sue and be sued in the 
name of an individual appointed in that behalf,^ and 
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‘ Statutes of tlus nature are — 

7 €reo. IV. c. 46, relating to Joint Stock Banking Companies ; 

7 Will. IV. and i Vict. c. 73, relating to chartered companies ; 

34 & 35 Vict. c. 31, relating to Trades Unions ; 

59 & 60 Vict. c. 25, relating to Friendly Societies ; 
and m many cases companies formed by pnyate Acts of Parliament possess 
similar statutory powers. 
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the Rules of the Supreni^' r'om-t made under the powers 
given by the Judicature Act provide that — 

‘ Where there are numerous persons having the same interest in 
one came or matter, one or more of such parties may sue or be sued, or 
may be authorized by the Court to defend in such cause or matter on 
behalf or for the benefit of all persons so interested.’ 

Under this rule any person may sue in a representative 
capacity who has a common interest and a common 
grievance with those whom he claims to represent ; thus, 
for instance, several persons claiming preferential rights 
to stalls in Covent Garden market as grovveis of fruit 
within the meaning of a certain Act, were held en- 
titled to sue on behalf of the whole class of such growers. 
This rule was meant to apply the former practice of the 
Court of Chancery to actions brought in any division of 
the High Court, and is not confined (as held in Temperton 
V. Rusadl) to persons having some common ‘ beneficial 
proprietary right.’ 

But although A cannot by contract with X confer 
rights or impose liabilities upon M, yet A may represent 
M, in virtue of a contract of employment subsisting 
between them, so as to become his mouthpiece or medium 
of communication with X. This employment for the 
pm’pose of representation is the contract of agency. 
The difficulty of assigning to Agency a fit place in a 
treatise on the law of contract is described in a later 
chapter. It may be regarded as an extension of the 
limits of contractual obligation by means of reju’esenta- 
tion, but, since its treatment here would constitute 
a parenthesis of somewhat uncouth dimensions, it will be 
convenient to postpone the subject to the conclusion of 
this book. 



CHAPTER IX 


The Assignment of Contract 

We have seen that a contract cannot affect any but the Assign- 
. . 1 • • -I • mGnt of 

parties to it. But the parties to it may under certain contract. 

circumstances drop out and others take their places, and 

we have to ask how this can be brought about, first, by 

the voluntary act of the parties themselves, or one of them, 

secondly,. by tiu' oju ration of rules of law. 

§ 1. Assignment by act of Inc yaAie^'i. 

This part of the subject also falls into two divisions, the 
assignment of liabilities and the assignment of rights, and 
we will deal with them in that order. 


(i) Assignment of liabilities. 


A promisor cannot assign his liabilities under a con- Liabilities 

Or conversely, a promisee cannot be compelled, by the 
promisor or by a third party, to accept performance of 
the contract from any but the promisor. 

The rule seems to be based on sense and convenience, 
for a man is entitled to know to whom he is to look for 


the satisfaction of his rights under a contract. It is 
illustrated by the case of Robson d; Sharpe v. Drummond. i b. & a. 
Sharpe let a carriage to Drummond at a yearly rent^”’" 
for five years, undertaking to paint it every year and 
keep it in repair. Robson was in fact the partner of 
Sharpe, but Drummond contracted with Sharpe alone. 

After three years Sharpe retired from business, and 
Drummond was informed that Robson was thenceforth 
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answerable for the repair of the carriage, and would 
receive the payments. He refused to deal with Bobson, 
and returned the carriage. It was held that he was entitled 
to do BO. 

Reason ‘ defendant,’ said Lord Tenterden, ‘ may have been induced 
for rule, to enter into this contract by reason of the personal confidence which 

he reposed in Sharpe The latter, therefore, having said it was 

impossible for him to perform the contract, the defendant had a right 
to object to its being performed by any other person, and to say that 
he contracted with Sharpe alone and not with any other person.’ 

Apparent There are certain limitations to this rule. A liability 
®*^P**®*“ may be assigned with the consent of the party entitled ; 
rule. but this is in effect the rescission of one contract and the 
substitution of a new one in which the same acts are to 
Kempv. be performed by different parties. This is- called a 
mtn,^i'5io6j ‘ novation ’ and it can only take place by agreement 
p 6io between the parties : novation cannot be compulsory, 
British Or again, if A undertakes to do work for X which needs 
Co no Special skill, and it does not appear that A has been 
•49 selected with reference to any personal qualification, X 
cannot complain if A gets the work done by an equally 
competent person. But A does not cease to be liable 
if the work is ill done, nor can any one but A sue for 
payment. 

Tolliurst’b * suits on these contracts, therefore, the original contractee must 

be a ]party This is the reason why contracts involving special 

6^. ' personal qualifications in the contractor are said, perhaps somewhat 

loosely, not to be assignable. What is meant is, not that contracts 
involving obligations not special and personal can be assigned in the 
full sense of shifting the burden of the obligation on to a substituted 
contractor any more than where it is special and personal, but that in 
the first case the contractor may rely upon the act of another as per- 
formance by himself, whereas in the second case he cannot.* 

In such cases, what appears at first sight to be an 
assignment of a contract by the original contracting 
party is reaUy the procuring by him of a vicarious per- 
formance of it through some one else; but the word 
‘ assignment ’ has been used by judges to express the 
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legal effect of the transaction between the parties. The 
original contracting party still remains liable on his con- 
tract and must as a rule be made a party to any action on 
the contract. 

Again, where an interest in land is transferred, 'liabilities 
attaching to the enjoyment of the interest may pass with 
it. But this arises from the peculiar nature of obligations 
attached to land, and will be matter for separate dis- 
cussion. 


(2) Asaignrmnt of rights. 

(o) At Common Law. 

At Common Law, apart from the customs of the Law 
Merchant, the benefit of a contract, or of rights of action 
arising from contract, cannot be assigned so as to enable 
the assignee to sue upon it in his own name. The rule is 
sometimes expressed by the phrase ‘ a chose in action is 
not assignable.’ The assignee must sue m the name of 
the assignor or his representatives ; or rather, the Com- 
mon Law so far takes cognizance of such equitable rights 
as are created by the assignment that the name of the 
assignor may be used as trustee of the benefits of the 
contract for the assignee. 

Practically the only way in which rights under a con- 
tract can be transferred at Common Law is not by assign- 
ment at aU, but by means of a substituted agreement, or 
‘ novation ’. 

If A owes M £100, and M owes X £100, it may be 
agreed between all three that A Shall pay X instead of M, 
who thus terminates his legal relations with either party. 
In such a case the consideration for ri’s promise is the 
discharge by M ; for M’s discharge of A, the extinguish- 
ment of his debt to X ; for X’s promise, the substitution 
of il’s liability for that of M. 

But there must be ascertained sums due from A to M 


Griffith t • 
Tower 



AB&ignabi* 
lity of the 
ben^ of a 
oontract : 

Powles V. 
Innes, 1 1 M 
& W. 10 


at oom- 
mon law 
only 
by sub- 
atituted 
agree* 
ment ; 

Pairlie v. 
Dentoiif 8 
B. & C. 400. 


in cases of 
debt ; 



288 


OPERATION OF CONTRACT 


Partin 


and from if to JC ; and there must also be a definite agree- 
ment between the parties, for it is the promise of each 
which is the consideration for the promises given by the 
others. 

Cuxon V A promise by a debtor to pay a third party, even though 
B 591 afterwards it be assented to by the creditor, will not 
enable the third party to sue for the sum promised. 
Luerai^c Again, a written authonty from the creditor to the 
bent, 4 H. debtor to pay the amount of the debt over to a third 
party, even though the debtor acknowledge in writing the 
authority given, will not entitle the third party to sue for 
the amount. 

M p. 610 ‘ There are two legal principles,’ said Martin, B., ‘ which, so far as 

I know, have never been departed from : one is that, at Common 
Law, a debt cannot be assigned so as to give the assignee a right 
to sue for it m his own name, except m the case of a negotiable instru- 
ment ; and that bemg the law, it is perfectly clear that M could not 
assign to the plaintiff the debt due from the defendant to him. , , . The 
other prmciple which would be mfrmged by allowing this action to be 
mamtained is the rule of law that a bare promise cannot be the founda- 
tion of an action. ... No doubt a debtor may, if he thmks fit, promise 
to pay his debt to a person other than his creditor ; and if there is 
any consideration for the promise, he is boimd to perform it. But here 
there was none whatever. There was no agreement to give time, 
or that the debt of M should be extinguished ^ — no mdulgence to him or 
detriment to the plaintiff. There was nothing m the nature of a con- 
sideration moving from the plamtiff to the defendant, but a mere 
promise by the defendant to pay another man’s debt.’ 

It is thus apparent that a contract, or right of action 
arising from contract, cannot be assigned at Common 
Law except (i) by an agreement between the original 
parties to it and the intended assignee, which is subject 
to all the rules for the formation of a valid contract, and 
or by which is limited in its operation to the transfer of a debt ; 

mer. or (2) by the rules of the Law Merchant under circum- 

chants. gtances to be noted presently. 
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(6) In Equity. 

Equity would permit the assignment of contractual 
rights, including debts, whether such rights were legal 
or equitable. If they were legal rights — rights, that is, 
which were enforceable in a Common Law Court— equity 
would assist the assignee to get rid of the difficulties 
presented by the Common Law rules as to assignment, by 
compelling the assignor to allow the use of his name in 
a Common Law action ; if the rights were equitable rights 
— enforceable, that is, only in a Court of Equity — equity 
laid down its own rules of procedure and allowed the 
assignee to sue in his own name, though even in this case 
it was necessary to make the assignor a party to the suit, 
in order to prevent him from suing afterwards at law, 
and also to enable him to dispute the assignment if he 
wished to do so. 

But it would seem that the rights thus assignable do not 
cover all rights ex contrachi which might be included 
within the term chose in action. 

In the fii'st place, it is said that by reason of the rules 
against champerty and maintenance a mere right to sue for 
damages cannot be assigned. Save possibly for a decision 
of the Privy Council, by which EngUsh Comts are not 
necessarily bound, it appears to be generally accepted 
that a right of action for tort is not assignable ; but 
a distinction has been drawn between the assignment 
of a bare right of action for breach of contract and the 
assignment of a right of action arising out of or incidental 
to rights of property which are assigned at the same time. 
Thus the purchaser of an estate was permitted to sue for 
arrears of rent due from a tenant at the date of purchase, 
and the purchaser of a ship to sue the builder for damages 
for a breach of contract already committed, wliile the 
assignment of a bare ‘ right to litigate * has been held 
invalid. The question has recently been raised whether 
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Atlantic distinction is still good and whether there is any 

43”?T%i. “sufficient reason foi- holding that the assignment of a mere 
right of action for breach of contract is necessarily 
champertous. It is certaixily true that a claim on 
a marine insurance policy, which is in fact a claim for 
damages for breach of the underwriter’s contract to pay, 
may be assigned after a loss insured against has occurred, 
oven to a person not possessing an insurable interest in 
the thing insured, and it was said in Lloyd v. Fleming 
that such an assignment was not necessarily objectionable 
on the ground of maintenance or champerty. It has been 
ui'ged that it would be strange if an admitted debt can 
be assigned, while a debt which the debtor has repudiated 
by refusing to pay became unassignable, and it was 
I igisj a K.a suggested, in County Hotel v. L. dh K.W. Railway, that 
the ride is intimately connected with the xmassignability 
of choses in action at common law, and that the ground 
for it has really gone with the recognition of assignability, 
first in equity, and finally under the Judicature Act. 
The true scope of the rule is not jxerhaps finally settled, 
but oidy the House of Lords is in a position to say that 
it no longer exists. 

Secondly, where under a contract there are mutual 
obligations still to be enforced and it is not possible to 
say that the whole consideration has been executed, the 
loiimibt i, cozitract ‘ cannot be assigned at all in the sense of dis- 

Case, [1902] 1 . 1 , 

jk B 6O0. charguig the original contractee and creatmg privity or 
quasi-privity with a substituted person.’ 
lu what On the other hand, where the consideration for a con- 
^^^ct has been executed, or where — although mutual 
is possible, obligations still subsist — ^no special qualifications are 
involved, there the benefit of the contract may be assigned. 
Torkin^on Thus, if A agrees to sell real property to X and X assigns 

V* MageCf 

his rights under the contract to M, the latter may sue A 
in his own name not only for specific performance but 
even for unliquidated damages. Again, debts which will 
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presently become due to an individual or firm in the 
course of business may be assigned, but not a right arising 
under a promise to lend money where no fund is specified 
from which the loan is to be made. 

But certain matters affecting the rights of the assignee 
must be noticed. 

(a) As between assignor and assignee an agreement to 
assign a chose in action requires, like other contracts, 
consideration to support it, nor would equity assist a mere 
volunteer ; but in any event a debtor who is directed by 
his creditor to pay the debt to a third party obtains 
a good discharge by doing so and is not concerned with 
the question whether or no the third party has given 
consideration for the assignment. 

(b) The assignment will not bind the debtor until he has 
received notice, although it is effectual as between assignor 
and assignee from the moment of the assignment. 

(c) The assignee takes ‘ subject to equities ’ ; that is/ 
subject to all such defences as might have prevailed 
against the assignor. In other words, the assignor cannot 
give a better title than he has got. 

These last two propositions require some illustration. 
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Notice. 

It is fair upon the person liable that he should know 
to whom his liability is due. So if he receive no notice 
that it is due to another than the party with whom he 
originally contracted, he is entitled to the benefit of any 
payment which he may make to his original creditor. 

A convenient illustration is furnished in the case of cove- 
nants to pay interest on a mortgage debt. If the mort- 
gage be assigned by the mortgagee without notice to the 
mortgagor, and interest be afterwards paid by the mort- 
gagor to the duly-authorized agent of the mortgagee, the 
money so paid, though due to the assignee, cannot be wiiiian»% 
recovered by him from the debtor. 
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4D M &G. The rationale of the rule is thus expounded by Turner, 
L. J., in Stocks v. Dobson : — 

at p i6. ‘ The debtor is liable at law to the assignor of the debt, and at law 

must pay the assfgnor if the assignor sues in respect of it. If so, it 
follows that he may pay without suit. The payment of the debtor to 
the assignor discharges the debt at law. The assignee has no legal 
right, and can only sue in the assignor’s name. How can he sue if 
the debt has been paid ? If a Court of Equity laid down the rule that 
the debtor is a trustee for the assignee, without having any notice of 
the assignment, it would be impossible for a debtor safely to pay a 
debt to his creditor. The law of the Court has therefore required 
notice to be given to the debtor of the assignment in order to perfect 
the title of the assignee.' 

And the same case is autlioiity for this further pro- 
Marchantx. position, that ‘ equitablo titles have priority according 
to the priority of notice.’ The successive assignees of 
an obligation rank as to their title, not according to the 
dates at which the creditor assigned his rights to them 
respectively, but according to the dates at which notice 
was given to the party to be charged. 
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‘ The general rule, both at law and in equity, is that no 
' person can acquire title to a chose in action or any other 
property, from one who has himself no title to it,’ 

And further, ‘ if a man takes an assignment of a chose 
in action, he must take his chance as to the exact position 
in which the party giving it stands.’ 

The facts of the case last cited are somewhat complex, 
and the rule is so clear that a complicated illustration 
would not tend to make it clearer. It is enough that the 
assignee of contractual rights must take care to a-rertain 
the exact nature and extent of those rights ; for he cannot 
take more than his assignor has to give, or be exempt from 
the effect of transactions by which his assignor may have 
lessened or invalidated the rights assigned. 

For instance, if one of two parties be induced to enter 
into a contract by fraud, and the fraudulent party assigns 



Chap. IX, § I THE ASSIGNMENT OF CONTRACT 


293 


his interest in the contract for value to X, who is wholly 
innocent in the matter, the defrauded party may get the 
codtract set aside in equity in spite of its assignment to 
an innocent party. 

But the debtor cannot set up against an innocent 
assignee a claim of a strictly personal nature that he 
may have against the assignor — ^for example, a claim for 
damages for fraud for having been induced to enter into 
the contract. He is restricted to claims which arise out 
of the contract itself and do not exist independently of it. 

‘Where there is a claim arising out of the contract itself under stoddartv. 
which the debt arises, and the claim affects the value or amount of b! 

that which one of the parties to that contract has purported to assign '*’• 'W- 
for value, then, if the assignee subsequently sues, the other party to 
the contract may set up that claim by way of defence as cancelling 
or diminishing the amount of that to which the assignee asserts his 
light under the assignment.’ 


(3) By Statuie. 

It remains to consider, so far as mere assignment goes, 
the statutory exceptions to the Common Law rule that 
a chose in action is not assignable. 

(a) The Judicature Act of 1873, s. 25 (6), gives to the 
assignee of any debt or legal chose in action all legal rights 
and legal and other remedies and thus enables him to sue 
in his oion name. But (i) the assignee lakes subject to 
equities , (2) the assignment must be absolute and not 
by way of charge, and (3) must be in writing signed 
by the assignor ; (4) express notice in writing must be 
given to the party to be charged, and the title of the 
assignee dates from notice. 

The sub-section does not touch the rules of assignment 
in equity or the rights thei-eby created. ‘ The sub- 
section is merely machinery ; it enables an action to 
be brought by the assignee in his own name in cases where 
previously he would have sued in the assignor’s own 
name, but only whcic he could so sue.’ The debt assigned 
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accordingly becomes the debt of the assignee for all 
purposes ; and if the debtor brings an action against the 
assignee on another claim, the assignee can set off ithe 
assigned debt against such a claim. 

The meaning of the expression ‘ debt or other legal 
chose in action ’ in s. 25 (6) has been considered in several 
cases. It is not, as might appear at first sight, confined 
to choses in action which were enforceable only in a court 
of common law, but includes any ‘ debt or right which 
the common law looks on as not assignable by reason of 
its being a chose in action but which a Court of Equity 
deals with as being assignable ’ ; all rights, that is to 
say, the assignment of which a Court of Law or Equity 
wotild before the Judicature Act have consideived lawful. 

But the statutory remedy is still of narrower application 
than the equitable. 

The Act requires the assignment to be ‘ absolute ’ and not 
‘ by way of charge.’ This means that it must not be sub- 
ject to any condition, and that it must be an assignment 
of a sum due (and, it seems, of the whole of that sum 
or about to become due, not of an amount to be deter- 
mined by some deficiency in accounts between assignor 


ouriiaini and assigiice. The original debtor is not to find his 
0^8] I Q B. liability to be dependent ‘ on any question as to the state 
of accounts ’ between assignor and assignee. 

A owes £50 to X due in a month, and X owes £50 to M 
due in three weeks. If X assigns to M the debt of A con- 
ditionally on his not having paid his debt to M when due, 
or if he assigns so much of the debt of A as will make good 
any deficiency in his payment to M, this will disentitle M 
to the legal remedies conferred by the Act. There may 
thus be a good equitable assignment of a legal chose in 


* TLe better opitnon appeals to be that a portion of an existing debt 
cannot be legally assigned • nee Ini e SM Wtng Oo, [1921] i Ch, 349, and 
Forster V. Baker^ [1910] i K. B. 636. Skipper v, Holloway, [1910] i K. B. 630, 
is a decision to the contrary ; it was afterwards reversed, but on other 
grounds. 
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action which, nevertheless, would not give the assignee the 
benefit of the machinery of the Judicature Act. 

The requirements of the Act as to form are also more 
stringent than in the case of an equitable assignment, since 
writing is required both for assignment and notice ; and 
these requirements are peremptory, so that in a case 
where the debtor was unable to read and it was therefore 
thought useless to give him Tvritten notice, though the 
assignment was read over to him and understood by him, 
there was held to be no legal assignment. But it must 
not be forgotten that the method of assignment which 
the Act provides is in addition to, and not in substitution 
for, methods already in existence. An assignment which 
does not comply with one or more of the requirements of 
the Act may still be a perfectly good and valid equitable 
assignment and enforceable accordingly. Omission to 
take advantage of the machinery provided by the Act 
may mean, for example, that the assignor must still be 
made a party to the action. The Act, in other words, 
only affords a simplified method of assignment for those 
who choose to avail themselves of it. 

One point which was long doubtful has now been 
settled. An assignment under s. 25 (6) of the Judicature 
Act does not require consideration to make it valid as 
between assignor and assignee or to enable the assignee 
to sue in his own name. In equity, as we have seen, 
consideration was necessary. 

An assignment duly made, whether by the rules of equity 
or by those of the Judicature Act, operates without the 
consent of the party liable. In Brice v. Bannister (a case 
of equitable assignment) the defendant received express 
notice of the assignment of a debt accruing from him to 
the assignor. He refused to be bound by the assignment 
and paid his debt to the assignor. He was held liable 
notwithstanding to the assignees for the amoimt assigned. 

(6) By the Policies of In.snrance Act, 1867, policies of 
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life insurance are assignable in a form specified by the 
Act, so that the assignee may sue in his own name. Notice 
must be given by the assignee to the insurance company, 
and he takes subject to such defences as would have been 
valid against his assignor. 

(c) By the Marine Insurance Act, 1906, policies of 
marine insurance are similarly assignable ; but this 
statute contains no requirement as to notice. 

(d) Shares in Companies are assignable tmder the 
provisions of the Companies Clauses Act, 1845, and the 
Companies (Consolidation) Act, 1908. 

(c) Mortgage debentures issued by Companies under 
the Mortgage Debenture Act, 1865, are assignable in 
a form specified by the Act. 

(4) Negotiability. 

So far we have dealt with the assignment of contracts 
by the rules of Common Law, Equity, and Statute, and it 
would appear that under the most favourable circum- 
stances the assignment of a contract binds the party 
chargeable to the assignee, only when notice is given to 
him, and subject always to the rule that a man cannot 
give a better title than he possesses in himself. 

We now come to deal with a class of promises in writing, 
the benefit of which is assignable in such a way that the 
promise may be enforced by the assignee of the benefit 
without previous notice to the promisor, and without the 
risk of being met by defences which would have been 
good against the assignor of the promise. In other 
words, we come to consider that special class of assignable 
contracts known as negotiable instrurmrUs. 

The essential features of a negotiable instrument appear 
to be these : — 

Firstly, the title to it passes by delivery. 

Secondly, the written promise which it contains gives 
a right of action to the holder of the document for the 
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time being, though he and his holding may be alike 
unknown to the promisor. 

Thirdly, the holder for the time being (if he is a bona 
fide holder for value) is not prejudiced by defects in the 
title of his assignor ; he does not hold ‘ subject to equities.’ 

Notice therefore need not be given to the party liable, 
and the assignor’s title is im m aterial. 

Certain instruments are negotiable by the custom of 
merchants recognized by the Courts ; such are foreign and 
colonial bonds expressed to be transferable by delivery, 
and scrip certificates which entitle the bearer to become 
a holder of such bonds or of shares in a company, and, 
perhaps we may say, other instruments to which the 
character ,of negotiability may from time to time be 
attached by the custom of merchants proved to the satis- 
faction of the Courts. 

Bills of Exchange were negotiable by the law merchant ; 
promissory notes by 3 & 4 Anne, c. 9 ; both classes of 
instruments are now governed by the Bills of Exchange 
Act, 1882. A cheque is a bill of exchange drawn on a 
banker, but possesses certain features of its own which 
are not common to all bills of exchange. A Bank of 
England note is a promissory note which by statute is 
made legal tender, except by the Bank itself. 

Bills of lading, which are affected both by the law 
merchant and by statute, possess some characteristics 
which will call for a separate consideration. 

Bills of exchange and promissory notes figure so con- 
stantly in the law of contract, and are so aptly illustrative 
of the nature of negotiability, that we will shortly consider 
their principal features. 

A bill of exchange is an unconditional \vritten order, 
addressed by M to X, directing X to pay a sum of money 
to a specified person or to bearer. Usually this specified 
person is a third person A, but M may draw a bill upon X 
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in favom' of himself. We must assume that the order is 
addressed to X either because he has in his control funds 
belonging to M or is prepared to give M credit ; and since 
we are here dealing with bills of exchange merely as 
illustrative of negotiability, we will adopt the most usual, 
as it is the most convenient, form for illustration. 

M directs X to pay a sum of money to ‘ .4 or order,’ or 
* to .4 or bearer.’ M is then called the drawer of the bill, 
and by drawing it he promises to pay the sum specified 
either to A or to any subsequent holder into whose hands it 
may come, if X do not accept the bill, or, having accepted 
it, fail to pay. 

X, upon whom the bill has been drawn, is called the 
drawee ; but when he has assented to pay the sum 
specified, he is said to become the ‘ acceptor.’ Such 
assent (or ‘ acceptance ’) must be expressed by writing 
on the bill signed by the acceptor, or by his simple signa- 
ture, The drawer of the bill may transfer it to another 
person before it has been ‘ accepted ’ ; and in that case it 
is the business of the transferee to present it to the drawee 
for acceptance. He is entitled to demand an unconditional 
acceptance ; but he may (if he pleases) take one qualified 
by conditions as to amount, time, or place though this 
releases the drawer or any previous indorser from liability 
unless they assent to the qualification. 

If the bill be payable to 4 or bearer, it can be transferred 
from one holder to another by mere delivery : if it is 
payable to A or order, it must be first indorsed. Until it 
is indorsed, it is not a complete negotiable instrument. 

If the indorsement consists in the mere signature of A, 
the bill is said to be indorsed ‘ in blank.’ It then becomes 
a bill payable to bearer, that is, assignable by mere 
delivery ; for A has given his order, though it is an 

‘ Note, however, that by s. 19 (2) (c) of the Bills of Exchange Act, a con- 
dition as to place is not to be regarded as qualif3ring an acceptance, * unless 
it expressly states that the bill is to be paid there only and not elsewhere.* 
Hence the common form * accepted payable at the X. Bank * is not a qualiBed 
acoeptanoe. 
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order addressed to no one in pai*ticular. The bill is in 
fact indorsed over to any one who becomes possessed 
of it. 

If the indorsement takes the form of an order in favour 
of D, written on the bill and signed by A, it is called a 
‘ .special ’ indorsement. Its effect is to assign to D the 
right to demand acceptance from the drawee, if the bill 
has not abeady been accepted ; or payment, if the drawee 
has abeady accepted and the bill has fallen due. In the 
event of default in acceptance or payment, D has a two- 
fold remedy. He may demand the sum specified in the 
bill either from the original drawer, or from A the indorser ; 
for A is to all intents a new drawer of the bill. Every 
indorser therefore becomes an additional security for 
payment to the holder for the time being. 

A promissory note is a promise in writing made by X 
to A that he will pay a certain sum, at a specified time, or 
on demand, to A or order, or to A or bearer. X, the 
maker of the note, is in a similar position to that of an 
acceptor of a bill of exchange ; and the rules as to assign- 
ment by delivery or indorsement are like those relating to 
a bill of exchange 

We may now endeavour to distinguish, by illustration 
from the case of instruments of this nature, the difference 
between assignability and negotiability. 

Let us suppose that A draws a bill on X payable to 
himself or order and, having procured X’s acceptance, 
indorses the bill over to D. When the time for payment 
falls due, D presents the bill for payment to X, the 
acceptor, and sues him upon default. 

In the case of negotiable instruments consideration is 
presumed to have been given until the contrary is shown, 
and notice of assignment (as would be requbed in the case 
of an ordinary chose in action) is not necessary. D will 

‘ An I.O.U., which at first sight would seem to bear some resemblance to 
a promissory note, is not of course a legal instrument of any kind , it is 
only evidence of an * account statod ' , uec as to this, lufia^ p. 440. 
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therefore have to do no more than prove that the signature 
of acceptance on the bill is X's signature, everything else 
being presumed in his favour. 

Suppose, however, it turn out that the bill was accepted 
by X on account of a gambling debt owed by him to A, 
or was obtained from him by fraud. The position of D is 
then modified to this extent. 

As between A and X the bill would be void or voidable 
according to the nature of the transaction, but this does 
not necessarily affect the rights of D, the subsequent 
holder, or of persons deriving their title through D. 

Every holder of a bill of exchange is prima facie deemed 
to be a holder in due course — ^that is, he is deemed to have 
given value for it in good faith, without notice of any 
defect in the title of the person who negotiated it. But 
if in an action on the bill evidence is given that the 
acceptance, issue, or subsequent negotiation of the bill 
is tainted with fraud or illegality of some kind, then this 
presumption no longer holds good ; the burden of proof 
is shifted, and the holder of the bill must prove affirma- 
tively that, subsequent to the alleged fraud or illegality, 
value has in good faith been given for the bill, though 
not necessarily by himself. If he can do so, he will win 
his action, whatever the earlier history of the bUl may 
be, unless he was himself a party to the fraud or illegality 
alleged. A holder who has been a party to the fraud or 
illegality can never succeed, though mere knowledge of 
it will not invalidate his title, if he derives his title, not 
from a person whose own title is defective, but from one 
who is himself a holder in due course. 

And the effect of an illegal consideration for an indorse- 
ment should also be noticed. The indorsee cannot sue 
the indorser on the illegal contract made between them ; 
but he can sue the acceptor, and probably a previous 
indorser who before the illegality had given value for the 
bUl. 

A broker pledged his client’s bonds, which were nego- 



Chap. TX. § I THE ASSIGNMENT OF CONTRACT 


301 


tiable by the custom of merchants, with a bank, to secure 
advances made to himself. The bank had no notice that 
the bonds were not his own, or that he had no authority to 
pledge them : he became insolvent ; the bank sold the 
bonds in satisfaction of the debt due, and the broker’s 
client sued the bank. The House of Lords held that he 
could not recover ; for (i) the bonds were negotiable, and 
(2) being so negotiable — 

‘ It is of the very essence of a negotiable mstrument that you may 
treat the person in possession of it as having authority to deal with it, 
be he agent or otherwise, unless you know to the contrary : and are 
not compelled, in order to secure a good title to yourself, to inquire 
into the nature of his title or the extent of his authority.’ 

The case of Croitch v. Credit Fancier of England illus- 
trates not only the natme of negotiability, but the limits 
within which the creation of negotiable instruments is 
permissible. 

A debentme assignable under the Companies Act and 
expressed to be payable to the bearer was stolen ; the 
thief sold it to the plaintiff, and he sued the Company for 
non-payment ; the jury found that he was a bona fide 
holder for value of the debenture, but the Court held that 
he could not recover, because, in spite of the wording of 
the debenture, it was an instrument under seal * and 
therefore could not bo, what it purported to bo, a nego- 
tiable instrument assignable by delivery. The plaintiff 
therefore could not recover because in these circumstances 
he could have no better title than his assignor, the thief. 

Had the debenture been a negotiable instrument, the 
plaintiff could have recovered ; for, as Blackburn, J., 
said, in speaking of such contracts, — 

‘ The person who, by a genuine indorsement, or, where it is payable 
to bearer, by a delivery, becomes holder, may sue in his own name on 
the contract, and if he is a bona fide holder for value, he has a good 
title notwithstanding any defect of title in the party (whether indorser 
oFtteliverer) from whom he took it.’ 

The case further shows that a man cannot make an 

' But note the effect of s. 91 of the Bills of Exchange Act in making valid 
the negotiable instruments of corporations issued under seal. 
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instrument negotiable at his pleasure, by making it pay- 
able to bearer, if in so doing he depart from a settled rule 
of the Common Law ; and it has also been frequently 
cited as authority for the proposition that, so far as 
documents made in England by English merchants are 
concerned, the list of negotiable instruments is closed, 
and that no evidence of usage will avail unless the incident 
of negotiability has been annexed by the Law Merchant 
to the instrument in question. The Court of Exchequer 
Chamber in Goodwin v. Robarts questioned its authority 
on this point, and in Bechuanedand Exploration Co. v. 
London Trading Bank, Kennedy, J., held that it was 
overruled by Goodwin v. Robarts. He allowed recent 
mercantile usage, sufficiently proved, to make negotiable 
certain debentures, issued in England by an English 
company, made payable to bearer but not corresponding 
in character to any instrument negotiable by the law 
merchant or by statute. 

The decision in this case was subsequently followed and 
strongly approved by Bigham, J., in Eddstein v. Schuler. 
The law merchant, it was there laid down, must not be 
regarded as stereotyped and immutable ; on the contrary, 
owing to the vast increase in the number of commercial 
transactions the law merchant may be modified far more 
quickly than was the case a century ^go ; and the Courts 
will now take judicial notice of the fact that debenture 
bonds payable to bearer are negotiable. 

Before leaving this subject it is important to notice 
that the doctrine of consideration does not apply to 
negotiable instruments in the same way as to ordinary con- 
tracts. There is usually no consideration between remote 
parties to a bill, such as the acceptor and the payee : there 
need be none between the drawer and an indorsee when, 
either from acceptance being refused or the bill being 
dishonoured by the acceptor, recourse is had to the drawer. 

Moreover it is possible that A, who has given no value 
for a bill, may recover from X, who has received no value. 
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provided that some intermediate holder between A and X 
has given value for it. This is apparent if we look at 
the* case of an ‘ accommodation bill.’ 

.d is in need of £ioo, and his own credit is not perhaps 
good enough to enable him to borrow ; but M is prepared 
to advance the money to him, if X, a friend of A, is 
willing to undertake the obligation to repay it (say) in 
three months’ time. This arrangement is carried out by 
means of an ‘ accommodation bill.’ A draws a bill for 
£loo upon X payable to himself or order three months 
after date. X accepts the bill, and thereby undertakes 
to pay the bill at maturity to the person who shall 
tlien be the holder of it. A negotiates the bill by indorse- 
ment to ilf, who gives him £ioo for it, less a ‘ discount ’ 
for cash. M, who has given value, can sue X, the acceptor, 
who has received none ^ ; but we may take the matter 
a stage further. M, who has given value, indorses the SLom 
bill to 8 , who receives it as a present, giving no value for Camp. 34O 
it. It woxild seem that, once value is given, any subse- 
quent holder can sue the acceptor or any other party to the 
bill prior to the giving of value. And so S, who has given 
nothing, may sue X, who has received nothing 

An illustration is furnished by the case of Milnes v, 5 excIi 950. 
Dawson, where the drawer of a bill of exchange indorsed 
it, without value, to the plaintiff ; after having thus 
assigned his rights in the bill, though without considera- 
tion, he received script in satisfaction of the bill from the 
acceptor, the defendant. 

* It would be altogether incoDsistent with the negotiability of these 
instruments/ said Parke, B., ^ to hold that after the indorser has trans- 
ferred the property m the instrument, he may, by receiving the amount 
of it, aflEect the right of his indorsee. When the property is passed, the 
right to sue upon the bill follows also. A bill of exchange is a chattel, 
and the gift is complete by delivery coupled with intention to give.' 

^ A will probably have mduced X to become the acceptor of the bill by 
promising to provide him with funds to meet the bill when it falls due. But 
if ho fails to do so, and X is called on to meet the bill out of his own pocket, 
he has in effect paid money to M at the request of A , and the law thereupon 
impkes a promise by A to indemnify him therefor. 
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The rules of negotiability took their rise out of the 
custom of merchants, which assumed that the making of 
a bill or note was a business transaction. Value must be 
given at some time in the history of the instrument ; but 
to insist that consideration should have passed between 
the holder and the party sued would have defeated the 
object for which such instruments came into existence. 

For the object of a bill of exchange was to enable 
a merchant resident in one part of England to pay a 
creditor resident in another part of England, or abroad, 
without sending his debt in specie from one place to 
another. A, in London, owes £ioo to X in Paris : A does 
not want to send gold or notes to France, and has no agent 
in Paris, or correspondent with whom he is in account, 
and through whom he can effect payment. But M, 
another merchant living in London, has a correspondent 
in Paris named S, who, according to the terms of business 
between them, will undertake to pay money on his account 
at his direction. A therefore asks M. in consideration of 
£ioo, more or less according to the rate of exchange 
between London and Paris, to give him an order upon 
the correspondent /S. Thereupon M di-aws a bill upon S 
for the required sum, in favour of A. A indorses the biU, 
and sends it to his creditor X. X presents it for accep- 
tance to ; if all goes well the bill is accepted by /S, and 
in due time paid. 

Sir M. Chalmers thus compares the original object, 
and the modern English use, of bills of exchange : — 

‘ A bill of exchange, in its origin, was an instrument by which a 
trade debt, due in one place, was transferred to another. It merely 
avoided the necessity of transmittmg cash from place to place. This 
theory the French law steadily keeps in view. In England bills have 
developed into a perfectly flexible paper currency. In France a bill 
represents a trade transaction ; m England it is merely an instrument 
of credit.’ 

Though lacldng the traits of negotiability the instru- 
ment known as a ‘ bill of lading ’ should be noticed here. 
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A bill of lading may be regarded in three several aspects, 
(i) It is a receipt given by the master of a ship acknow- 
ledging that the goods specified in the bill have been put 
on board ; (2) it is the document which contains the 
terms of the contract for the carriage of the goods agreed 
upon between the shipper of the goods and the shipowner 
(whose agent the master of the ship is) ; and (3) it is 
a ‘ document of title ’ to the goods, of which it is the 
symbol. It is by means of this document of title that 
the goods themselves may be dealt with by the owner 
of them while they are still on board ship and upon the 
high seas. 

Three copies of the bill of lading are usually made, each 
signed by the master. One is kept by the consignor of the 
goods, one by the master of the ship, and one is forwarded 
to X, the consignee, who (in the normal case) on receipt 
oi it acquires a property in the goods which can only be 
defeated by the exercise of the vendor’s equitable right 
of stoppage in transitu 

But if the consignee assigns a bill of lading by indorse- 
ment to a holder for value, that holder has a title to the 
goods which overrides the vendor’s right of stoppage in 
transitu, and can claim them in spite of the insolvency of 
the consignee and the consequent loss of the price of his 
goods by the consignor. 

Hia right, however, which in this respect is based upon 
the law merchant, is a right of property only. The 
assignment of the bill of lading gives a right to the goods. 
It did not at Common Law give any right to sue on the 
contract expressed in the bill of lading. 

The Bills of Lading Act, 1855, confers this right. The 
assignment of a bill of lading thereby transfers to the 


^ Stoppage in transitu is the right of the unpaid vendor, upon learning 
the insolvency of the buyer, to retake the goods before they reach the 
buye r’s pos session. For the history of this right the reader is referred to 
the judgment of Lord Abmger, C, B., in Gibson v. Cart others, 8 M. & W. 339. 

2605 X 


See fonii, 
Appendix B 


What 
rights Its 
assign- 
ment con- 
fers. 

Lickban ow 
V. Mason, 

I Sm L. C 
1 2th ed 726. 


By law 
merchant, 
proprie- 
tary 
rights, 


by 18 & 19 
Vict. c. 1 1 j 
contract- 
ual rights ; 


Chalmers, 
Sale of 
Goods, 

6th ed 83, 
89-96. 



3U6 


OPERATION OF CONTRACT 


Partm 


assignee not only the property in the goods, but ‘ all rights 
of suit ’ and ‘ all liabilities in respect of the goods, as if 
the contract contained in the bill of lading had been made 
with himself.’ 

But a bin of lading differs from the negotiable instru- 
ments with which we have just been dealing. 

Its assignment transfers rights in rem, rights to specific 
goods, and these are in a sense wider than those 
possessed by the assignor, because the assignee can defeat 
the right of stoppage in transitu ; thus it differs from 
negotiable instruments, which only confer rights in 
personam. 

bat not But though the assignee is relieved from one of the 
denVdEas- liabilities of the assignor, he does not acquire. proprietary 
rights independently of his assignor’s title : a bill of 
Gurney v lading stolen, or transferred without the authority of the 

Behrend, , i . .1 i i 

3 E. person really entitled, gives no rights even to a bona tide 
indorsee. And agam, the contractual rights conferred 
by statute are expressly conferred subject to equities. 
A bill of lading then is a contract assignable without 
notice ; it so far resembles conveyance, that it gives 
a title to property, but it cannot give a better title,whether 
proprietary or contractual, than is possessed by the 
assignor ; subject always to this exception, that one who 
takes from an assignor with a good title is relieved from 
liability to the vendor’s right of stoppage in transitu 
which might have been exercised against the original 
consignee. 

§ 2. Assignmeni of cowtractml rigJds and liabilities by 
operation), of law. 

So far we have dealt with the voluntary assignment by 
parties to a contract of the benefits or the liabilities of 
the contract. But rules of law may also operate to transfer 
these rights or liabilities from one to another. 

If A by purchase or lease acquire an interest in land of 
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M, upon terms which bind them by contractual obliga- 
tions in respect of their several interests, the assignment 
by ‘either party of his interest to X will, within certain 
limits, operate as a transfer to X of those obligations. 

Marriage, which once transferred to the husband con- 
ditionally the rights and liabilities of the wife, has little 
effect since the Act of 1882 

Representation, in the case of death or bankruptcy, 
effects an assignment to the executors or administrators 
of the deceased, or to the trustee of the bankrupt, of his 
rights and liabilities ; but the assignment is merely a 
means of continuing, for certain purposes, the legal 
existence of the deceased or the bankrupt. The assignees 
of the contract take no benefit by it, nor are they personally 
losers by the enforcement of it against them. They 
represent the original contracting pai-ty to the extent of 
his estate and no more. 

(i) Assignment of obligations upon the transfer of interests 

in land. 

(a) Covenants affecting leasehold interests. 

At Common Law these are said to ‘ run with the land 
and not with the reversion ’ — ^that is, they pass upon an 
assignment of the lease, but not upon an assignment of 
the reversion. If the lessee assign his lease, the man to 
whom he assigns it would be bound to the landlord by the 
same liabilities and entitled to the same rights as his 
assignor, subject to the following rules ; — 

(1) Covenants in a lease which ‘ touch and concern the 
thing demised ’ pass to the assignee of the lease whether 
or no they are expressed to have been made with the lessee 
‘ and his assigns.’ Such are covenants to repair, to leave 
in good repair, to deal witli the land in a specified 
manner, 

(2) Covenants in a lease, which touch and concern the 
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Min-shuiiv. thing demised, but relate to something not in existence 
* N at the time of the lease, are said to pass to the assigns 

only if named. There is little or no authority for” this 
rule. 

not if (3) no case does the assignee of the lease acquire 

personal benefit or liability from merely personal or collateral 
pe«arv covonants made between his assignor and his landlord. 

Goodman, 

[1909) A C 
72 

Covenants The reversioner or landlord does not, at Common LaV, 
^th°the*” assignment of his interest in the land transfer his 

reversion rights and liabilities to the assignee. 

Btatiite. It was not till 32 Hen. VIII. c. 34 that the law in this 
respect was changed. By that Act the assignee of the 
reversion takes the benefits, and also incurs the liabilities, 
of covenants entered into with his assignor. These 
covenants must ‘ concern the thing demised ’ in accordance 
with the rules which govern covenants running with the 
land. The Act only applies to leases under seal. S. 10 
of the Conveyancing Act, 1881, makes the same rule 
Biann applicable to leases generally, but has been held not to 
Ii9i7i2'k B include leases which are not in writing. 

252 

Stuart t It should be noted that although an assignment of the 
y^62 reversion gives a right of action to the lessee against the 
assignee on express covenants made with the original 
lessor, it does not thereby exonerate the lessor from 
liability on these covenants. 

Two cases will illustrate the distinction between per- 
sonal, or collateral, covenants and those which concern, 
and are therefore assignable with, the thing demised. 
Personal, Hayward leased a public-house to X, covenanting for 
himself and his assigns that he would not build or keep 
a public-house witliin half a mile of the premises. X 
Thomas V. assigned his lease to Thomas, and Hayward broke his 
i/r""' ’ covenant. The covenant was personal and did not pass 
to the assigns of X ; Thomas therefore had no remedy. 

Clegg, a brewer, leased the Alexandra Hotel to Hands, 
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who covenanted for himself and his assigns that he assign&bie 
would buy beer only from Clegg and his assigns. Clegg 
retired from business, closed his brewery, and assigned his 
interest in the premises to one Cain. Hands refused to 
buy beer of Cain, and Clegg obtained an injunction to cieB|v. 
restrain him from buying beer of any one else. The Court chV’503 
of Appeal held that the covenant touched and concerned 
the thing demised, and was enforceable by the assignee. 

And the covenant was enforced for another reason, 
founded on a rule which will be explained on the next 
page. The lessee had obtained his lease on lower terms 
because it was subject to a restrictive covenant, and, since 
the covenant was not necessarily personal or unassignable, 
the Court would have restrained him from departing from 
it, even though it had not been held to run with the land. 

( 6 ) Covena'iUs ajfecting freehold interests. 

At Common Law, covenants made vnth the owner of 
land, that is, promises under seal made to him, and for 
his benefit, pass to his assignees, provided they touch and 
concern the land conveyed and are not merely personal. 

A vendor of land covenants with the purchaser that 
he has a good right to convey the land ; the benefit of 
such a covenant would pass to the purchaser’s assignees. 

Not so a covenant relating to some matter purely personal 
between the vendor and purchaser. 

But covenants entered into by the owner of land, 
restricting his enjoyment of the land, do not at Common 
Law bind his assignees, except he thereby create certain 
well-known interests, known as casements and profits, 
recognized by law. 

If a man endoavom to create restrictions on his land 
which are not included in the circle of rights in re aliend 
Imown to the Common Law, he cannot affix those rights 
to the land so as to bind all subsequent owners. The 
cases which deal with attempts to create an * easement 
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in gross ’ illustrate this proposition, the principle of 
.• Myi s. K which is thus enunciated by Lord Brougham in Keppd 
V. Baily ; — 

Common ‘ It must not be supposed that incidents of a novel kind can be 
Law view, jgyjggjj attached to property, at the fancy or caprice of any 
owner. . . . Great detriment would arise and much confusion of rights, 
if parties were allowed to invent new modes of holding and enjoying real 
property, and to impress upon their lands and tenements a pecuhar 
character, which should follow them into all hands however remote.’ 


Equitable To this rule Equity, regarding such covenants as binding 

menrof person not the land, has created a group of exceptions 

restrictive limited in character. Where a man sells land and 
covenants. , j* • 

covenants with the buyer that he will onlj' use the adjom- 

ing land in a certain way, or where land has been bought 
or liired with similar covenants as to its use, such restric- 
tive covenants will bind any one who subsequently acquires 
A-^Nisbet the land loith notice of their existence. Hence they are 
sometimes known as ‘equitable easements^.’ 

TJie covenants must be restrictive covenants ;• they are 
covenants to use or abstain from using, and the I’esult of 
iiay»oodv. the cases decided on the authority of Tidk v Moxhay is 
Budding'*' ‘ that only such a covenant as can be complied with with- 
q°b'i5i’4io out expenditure of money will be enforced against the 
assignee on the ground of notice.’ The principle cannot 
Hall V. applied to compel a lessee to enforce such covenants 

y'ch o 74 against his sub-tenant. 

The rule is thus stated bv Lord Cottenham : — 

That this Court has jurisdiction to enforce a contract between the 
owner of land and his neighbour purchasing a part of it, that the 
latter shall either use or abstain from using the land purchased in 
a particular way, is what I never knew disputed. ... It is said that 
the covenant, being one which does not run with the land, this Court 


(1891) I Cli. 
3 +«. 

Formby v. 
Barker, 
UQ03I a Ch 
‘i39- 


* As to the rights conferred by such covenants upon purchasers inter 
and upon a purchaser against a vendor who retains a portion of the ad- 
joining land, see In re Birmingham Land Co, and Allday, But it would 
appear that such covenants must be made in respect of adjoining land. 
If a purchaser sells all his property subject to covenants restrictive of its 
use, these covenants are personal and collateral and do not pass to assigns. 
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cannot enforce it ; but the question is, not whether the covenant runs 
with the land, but whether a party shall he permitted to use his land in Tulk 
a manner iriconsistent with the contract entered into by his vendor, and 2 Ph, 777, 
wUh notice of which he purchased,'' 

An interesting but unsuccessful attempt was made in [1904! ich 
Toddy V. Sterious and M^GrutJier v. Pitcher to apply this tiwi 2 cii 
principle to a sale of goods, and to impose a condition 
which would give a right of action to the vendor against 
every subsequent purchaser who broke the condition. 

(2) Assignment of contractual obligation upon marriage. 

The effect of marriage, in this respect, is that if the 
separate estate of the wife be insufficient to satisfy her '* 
antenuptial contracts the husband is liable to the extent 
of all property to which he shall have become entitled 
through his wife. 


(3) Assignment of contractual obligation by death. 

Death passes to the representatives of the deceased all 
his personal estate, all his devisable real estate, all rights 
of action (including rights of action for breach of contract) 
affecting this estate, and all liabilities chargeable upon it. 
But in the case of real estate this assignment is temporary, 
and for the purpose only of securing creditors who may 
have claims on the real estate. Covenants which are 
attached to leasehold estate pass, as to benefit and lia- 
bility, with the personalty, to the representatives ; wliile 
covenants affecting freehold, such as covenants for title 
in a conveyance of freehold property, pass, so soon as the 
property is handed over by the representatives, to the 
heir or devisee of the realty. 

But performance of such contracts as depend upon the 
personal service or skill of the deceased cannot be de- 
manded of his representatives, nor can they insist upon 
offering such performance, though they can sue for money 
earned by the deceased and unpaid at the time of his death. 
Contracts of personal service expire with either of the 
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parties to them : an apprenticeship contract is terminated 
by the death of the master, and no claim to the services 
of the apprentice survives to the executor. 

Nor can executors sue for a breach of contract which 
involves a purely personal loss. In Chamberlain v. 
Williamson, an executor sued for a breach of promise to 
marry the deceased. The promise had been broken and 
the right of action accrued in the lifetime of the testatrix. 
But the Court held that such an action could not be brought 
by representatives, since it was not certain that the 
breach of contract had resulted in damage to the estate. 
‘ Although marriage may be regarded as a temporal 
advantage to the party as far as respects personal com- 
fort, still it cannot be considered as an increase of the 
transmissible personal estate.’ 

In Finlay v. Chirney, the converse proposition was laid 
down, and the Court held that no action would lie against 
the executors of a man who in his lifetime had broken 
a promise to marry. And in Quirk v. Thomas the opinion 
was expressed that even a claim for special damage alleged 
in a similar action to have been suflEered by the plaintiff 
could not be entertained. 


(4) Assignment of corUractval obligation by bankruptcy. 

Bankruptcy is regulated by the Bankruptcy Act, 1914, 
which repealed and re-enacted with amendments and 
additions the existing statutes on the subject. Proceed- 
ings in Bankruptcy commence with the filing of a petition 
in a Court of Bankruptcy either by a creditor alleging acts 
of bankruptcy against the debtor or by the debtor himself 
alleging inability to pay his debts. Unless this petition 
prove unfovmded, the Court makes a receiving order and 
appoints an official receiver who takes charge of the 
debtor’s estate and summons a meeting of the creditors. 

Tf the creditors decide not to accept a composition, but 
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to make the debtor banlcrupt, he is adjudged bankrupt 
and a trustee appointed. 

To the trustee passes all the property of the bankrupt 
vested in him at the time of the act of bankruptcy or 
acquired by him before discharge, and the capacity for 
taking proceedings in respect of such property ; but all 
that we are concerned with in respect of the rights and 
liabilities of the trustee is to note that — 

(i) Where any part of the propei’ty of a bankrupt con- 
sists of choses in action, they shall be deemed to have been 
duly assigned to the trustee • 

(ii) He may, within twelve months of his appointment, 
disclaim, and so discharge, unprofitable contracts : 

(iii) He.is probably excluded from suing for ‘ personal 
injuries arising out of breaches of contract, such as con- 
tracts to cure or to marry,’ even though ‘ a consequential 
damage to the personal estate follows upon the injury to 
the person.’ 

But the trustee, as statutory assignee of the bankrupt’s 
choses in action, is not in the same position as an ordinary 
assignee for value ; he only takes subject to all equities 
existing in such choses in action at the date of the com- 
mencement of the bankruptcy. If therefore a chose in 
action has been assigned for value before the bankruptcy 
took place, and no notice of assignment given to the 
debtor, the trustee cannot acquire priority over the 
assignee by being the first to give notice. 
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PART IV 

THE INTERPRETATION OF CONTRACT. 

Interpre- AFTER considering the elements necessary to the forma- 
MDtract. contract, and the operation of a contract as regards 

those who are primarily interested under it, and those to 
whom interests in it may be assigned, it seems that the 
next point to be treated is the mode in which a contract 
is dealt with when it comes before the Courts in litigation. 
In what In considering the interpretation of contract we require 
know how its terms are proved ; how far, when proved 
oongistfl. to exist in writing, they can be modified by evidence 
extrinsic to that which is written ; and what rules are 
adopted for construing the meaning of the terms when 
fully before the Court. 

Buies re- The subject then divides itself into rules relating to 
(i)'toevi. evidence and rules relating to construction. Under the 
dence and fij-gt head we have to consider the sources to which we 

(3) to con- . , , 

stmotion. may go for the purpose of ascertainmg the expression by 
the parties of their common intention. Under the second 
we have to consider the rules which exist for construing 
that intention from expressions ascertained to have been 
used. 



CHAPTER X 

Rules Relating to Evidence 

Jf a dispute should arise as to the terms of a eoulract 
made by word of mouth, it is necessary in the first instance 
to ascertain what was said, and the circumstances under 
which the supposed contract was formed. These would 
be questions of fact to bo determined by a jury. When 
a jury has found, as a matter of fact, what the parties said, 
and that they intended to enter into a contract, it is for 
the Court to say whether what they have said amounts 
to a contract, and, if so, what its effect may be. When 
a man is proved to have made a contract by word of 
mouth upon certain terms, he cannot be heard to allege 
that he did not mean what he said. 

The same rule applies to contracts made in writing. 
When men have put into writing any part of their contract 
they cannot alter by parol evidence that which they have 
^vritten. When they have put into writing the whole of 
their contract they cannot add to or vary it by parol 
evidence. 

Contracts wholly oral may, as regards this part of my 
subject, be dismissed at once. For the proof of a contract 
made by word of mouth is a part of the general law of 
evidence ; the question whether what was proved to 
have been said amounts to a valid contract must be 
answered by reference to the formation of contract : the 
mterpretation of such a contract when proved to have 
been made may be dealt with presently under the head 
of rules of construction. 

All that we are concerned with here is to ascei'tain the 
circumstances under which extrinsic oral evidence is 
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admissible in relation to written contracts and contracts 
under seal. Such evidence is of three kinds : — 

(1) Evidence as to the fact that there is a document 
purporting to be a contract, or part of a contract. 

(2) Evidence that the professed contract is in truth 
what it professes to be. It may lack some element neces- 
sary to the formation of contract, or be subject to some 
parol condition upon which its existence as a contract 
depends. 

(3) Evidence as to the terms of the contract. These 
may be incomplete, and may need to be supplemented by 
parol proof of the existence of other terms ; or they may 
be ambiguous and then may be in like manner explained ; 
or they may be affected by a usage the naturq. of which 
has to be proved. 

We are thus obliged to consider — 

(1) evidence as to the existence of a document ; 

(2) evidence that the document is a contract ; 

(3) evidence as to its terms. 

We must note that a difference, suggested some time 
back, between contracts under seal and simple contracts, 
is illustrated by the rules of evidence respecting them. 
A contract under seal derives its validity from the form 
in which it finds expression : therefore if the instrument 
is proved the contract is proved, unless it can be shown 
to have been executed under circumstances which preclude 
the formation of a contract, or to have been delivered 
under conditions which have remained unfulfilled, so that 
the deed is no more than an escrow. 

But ‘ a written contract not under seal is not the con- 
tract itself, but only evidence, the record of the contract.’ 
Even where statutory requirements for writing exist, as 
under the Statute of Frauds, the writing is no more than 
evidentiary of a previous or contemporaneous agr eement. 
A written offer containing all the terms of the contract 
signed by A and accepted by performance on the part of 
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B, is enough to enable B to sue A under that section. And 
where there is no such necessity for writing, it is optional 
to ‘the parties to express their agreement by word of 
mouth, by action or by writing, or partly by one, and 
partly by another of these processes. 

It is always possible therefore that a simple contract 
may have to be sought for in the words and acts, as well 
as in the writing of the contracting parties. But in so far 
as they have reduced their meaning to writing, they cannot 
adduce evidence in contradiction or alteration of it. 
‘ They put on paper what is to bind them, and so make 
the written document conclusive evidence between them.’ 

§ 1. Proof of document 

A contract under seal is proved by evidence of the 
sealing and delivery. Formerly it was necessary to call 
one of the attesting witnesses where a contract under seal 
was attested, but now by statute this is no longer required 
save in those exceptional cases in which attestation is 
necessary to the validity of the deed. A warrant of 
attorney and a cognovit afford instances of instruments to 
which attestation is thus necessary. 

In proving a simple contract parol evidence is always 
necessary to show that the party sued is the party making 
the contract and is bound by it And oral evidence 
must of course supplement the writing wliore the writing 
only constitutes a part of the contract. For instance : 
A B in Oxford writes to X in London, ‘ I will give £50 
for your horse ; if you accept send it by next train to 
Oxford. (Signed) A Bd To prove the conclusion of the 

^ As a matter of practice, written contracts are commonly admitted by 
the parties, either upon the pleadings, or upon notice being given by one 
party to the other to admit such a document. Such admissions are regu- 
lated by Order xxzu of the Rules of the Supreme Court. Or one party may 
call upon the other to produce certain documents, and upon his failing to 
do so, and upon proof having been given of ibhe notice to produce, the 
party calling for production may give secondary evidence of the contents 
of the document. 
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contract it would be necessary to prove the despatch of 
the horse. And so if A puts the terms of an agreement 
into a written offer which X accepts by word of mouth ; 
or if, where no writing is necessary, he puts a part of the 
terms into writing and arranges the rest by parol with X, 
oral evidence must be given in both these cases to show 
that the contract was concluded upon those tei’ms by the 
acceptance of X. 

So too where a contract consists of several documents 
which need oral evidence to show their connexion, sucli 
evidence may be given to connect them. This rule needs 
some qualification as regards contracts of which the 
Statute of Frauds requires a written memorandum. The 
documents must in such a case contain a reference, in one 
or both, to the other, in order to admit parol evidence to 
explain the reference and so to connect them. 

In contracts which are outside the Statute evidence 
would seem to be admissible to connect documents without 


Kd«ardsv. any such internal reference, ‘ I see no reason,’ said Brett, 
J ‘ why parol evidence shoiild not be admitted to show 
y°B'*]5’587 what documents were intended by the parties to form an 
alleged contract of insm-ance.’ 

There are circumstances, such as the loss or inaccessi- 
bility of the written contract, in which parol evidence of 
the contents of a document is allowed to be given, but 
these are a part of the general law of evidence, and the 
rules which govern the admissibility of such evidence are 
to be found in treatises on the subject. 


§ 2 . Evidence as to fact of Agreement. 

Thus far we have dealt with the mode of bringing a 
document, purporting to be an agreement, or part of an 
agreement, before the Court.. But extrinsic evidence is 
admissible to show that the document is not in fact a valid 
agreement. 

It may be shown by such evidence that the contract was 
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invalid for want of consideration, of capacity of one of the 
parties, of genuineness of consent, of legality of object. 
Extrinsic evidence is used here, not to alter the purport 
of the agreement, but to show that there never was such 
an agreement as the law would enforce. 

It may also be shown by extrinsic evidence tlmt a parol 
condition suspended the operation of the contract. Thus 
a deefl may be shown to have been delivered subject to 
the happening of an event or the doing of an act. Until 
the event happens or the act is done the deed remains an 
escrow, and the terms upon which it was delivered may 
be proved by oral or documentary evidence extrinsic to 
the sealed instrument.. 

In like, manner the parties to a written contract may 
agree that, until the happening of a condition which is not 
put in writing, the contract is to remain inoperative. 

Campbell agreed to purchase of the Messrs. Pym a part 
of the proceeds of an invention which they had made. 
They di'ew up and signed a memorandum of this agree- 
ment on the express verbal understandmg that it should 
not bind them until the approval of one Abernethie had 
been expressed. Abernethie did not approve of the 
invention, and Campbell repudiated the contract. Pym 
contended that the agreement was binding, and that the 
verbal condition Avas an attempt to vary by parol the 
terms of a wiitttai contract. The Court held (and its 
decision has been affirmed in a later case) that evidence 
of the condition was admissible on the ground thus stated 
by Erie, J. : — 

‘The pomt made is, that this is a written agreement, absolute 
on the face of it, and that evidence was admitted to show it was 
conditional : and if that had been so it would have been wrong. 
But I am of opinion that the evidence showed that in fact there was 
never an agreement at all. The parties met and expressly stated to 
each other that, though for convenience they would then sign the 
memorandum of the terms, yet they were not to sign it as an agree- 
ment until Abernethie was consulted. I grant the risk that such 
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a defence may be set up without ground ; and I agree that a jury 
should therefore always look on such a defence with suspicion ; but, 
if it be proved that in fact the paper was signed with the express 
intention that it should not be an agreement, the other party cannot 
hx it as an agreement upon those so signing. The distinction in 
point of law is, that tvideme, to vary the temu of an agreement in loriting 
is not admissible, but evidence d) show that there is not an agreement at all 
is admissible.* 

§ 3. Evidence as to the terms of the Contract. 

Evidence When we come to extrinsic evidence as affecting the 
teriM of a contract, the admissibility of such evidence is 

General narrowed to a small compass ; for ‘ according to the 

^ackburn of England the written record of a contract 

v.’wic^®^** must not be varied or added to by verbal evidence of what 
was the intention of the parties.’ 

Henderson Arthur was lessee of a theatre and covenanted in the 

V Arthur, 

lo P^y quarterly in advance. Before the 

lease was finally executed, the parties had agreed by parol 
that Ai'thur should pay each quarter by a three months 
bill, which he duly tendered but which was refused by 
the lessor. The lessor sued for the rent, which Arthur 
alleged that ho had paid according to the parol agreement. 
The Court of Appeal said that the covenant meant payment 
in cash ; that payment by bill was not payment in cash ; 
and that therefore the parol agreement contradicted the 
terms of the lease and evidence of it could not be admitted. 

We find exceptions to this rule — 

Excep- (a) where supplementary or collateral terms are ad- 
tione. fitted in evidence to complete a contract the rest of 
which is in writing ; 

(6) where explanation of terms in a contract is needed ; 

(c) where usages are introduced into a contract ; 

(d) where, in the case of mistake, special equitable 
remedies may be applicable. 

Supple- (a) If the parties to a contract have not put all its 
terms into writing, evidence of the supplementary terms 
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is admissible, not to vary but to complete the written 
contract. 

Jarvis agreed to assign to Berridge a contract for the 
purchase of lands from M. The assignment was to be 
made upon certain terms, and a memorandum of the 
bargain was made in writing, from which at the request 
of Berridge some of the terms w’ere omitted. In fact the 
memorandum was only made in order to obtain a convey- 
ance of the lands from M. When this was done and 
Berridge had been put in possession he refused to fulfil 
the omitted terms which were in favour of Jervis. On 
action being brought he resisted proof of them, contending 
that the memorandum could not be added to by parol 
evidence. .Lord Selborne, however, held that the memo- 
randum was ‘ a mere piece of machinery obtained by the 
defendant as subsidiary to and for the purposes of the 
verbal and only real agreement under circumstances which 
would make the use of it, for any purpose inconsistent 
with that agreement, dishonest and fraudulent.’ 

Again, evidence may be given of a verbal agreement 
collateral to the contract proved. A term thus intro- 
duced into the written agreement must not be contrary 
to its tenor. A farmer executed a lease upon the promise 
of the lessor that the game upon the land should be killed 
dovm ; he was held entitled to compensation for damage 
done to his crops by a breach of the verbal promise, 
though no reference to it appeared in the terms of the 
lease. 

Hellish, L. J., in giving judgment said 

‘ No doubt, a.s a rulo of law, if parties enter into negotiations affecting 
the terms of a bargain, and afterwards reduce it into writing, verbal 
evidence will not be admitted to introduce additional terms into tbe 
agreement ; but, nevertheless, what is called a collateral agreement, 
where the parties have entered into an agreement for a lease or for 
any other deed under seal, may be made in consideration of one of tbe 
parties executing that deed, unless, of course, the stipulation contradicts 
the termh of the deed itself.’ 

sues 


Jervis V. 
Bernd^, 
8Ch 351. 


Collateral 

terms. 


Erskinc v. 
A dean©, 

8 Ch. at 
p 766 


Y 
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Explana- (^) Evidence in explanation of terms may be evidence 
of the identity of the parties to the contract, as where two 
to identify persons have the same name, or where an agent contracts 
wli^! in his own name but on behalf of a principal whose name 
h“& 1?’768. or whose existence he does not disclose, 
or subject- Or it may be a description of the subject-matter of the 
matter, contract. A agreed to buy of X certain wool which was 
Macdonald described as ‘ your wool ’ ; the right of X to bring evidence 
wm, & as to the quality and quantity of the wool was disputed. 
The Com^; held that the evidence was admissible. 

Or such evidence may be an explanation of some word 
not describing the subject-matter of the contract but the 
nature of the responsibility which one of the parties 
assumes in respect of the conditions of tbs contract, 
to show Where a vessel is warranted ‘ seaworthy, ’ a house promised 
Son of ' ^ * tenantable ’ repair, a thing undertaken to 

phrases, be done in a ‘ reasonable ’ manner, evidence is admissible 
to show the application of these phrases to the subject- 
matter of the contract, so as to ascertain the intention of 
the parties. 

3B&S669. In Burges v. Wickham, a vessel called the Ganges, in- 
tended for river navigation upon the Indus, was sent upon 
the ocean voyage to India, temporarily strengthened so 
as to be fit to meet the perils of such a voyage. She was 
insured, and in every voyage policy of marine insurance 
there is an implied warranty by the assured that the vessel 
is ‘ seaworthy. ’ The Ganges was not seaworthy in the sense 
in which that term was usually appUed to an ocean-going 
vessel, but the underwriters knew the nature of the vessel, 
and though the adventure necessarily was more dangerous 
than the voyage of an ordinary vessel, she was made as 
seaworthy as a vessel of her type could reasonably be 
made. The xmderwriters took the risk at a higher 
premium than usual, and in full knowledge of the facts. 
The Ganges was lost, and the owner sued the underwriters ; 
they defended the action on the ground that the vessel 
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was unseaworthy for the purpose of an ocean voyage, 
and they resisted the admission of evidence to show that, 
with reference to this particular vessel and voyage, 

‘ seaworthiness ^ was understood in a modified sense. 

The evidence was held to be admissible on groimds stated 
very clearly by Blackburn, J. : — 

‘ It IS alwa^’^i permitted to give extrinsic evidence to apply a written at p 696. 
contract, and show what was the subject-matter to which it refers. 

When the stipulations in the contract are expressed in terms which 

are to be understood, as logicians say, not simpliciter, sed secundum 

quid, the extent and the obligation cast upon the party may vary greatly 

according to what the parol evidence shows the subject-matter to be ; 

but this does not contradict or vary the contract. For example, in 

a demise of a house with a covenant to keep it in tenantable repair, 

it is legitimate to inquire whether the house be an old one in St. Giles’s 

or a new palace in Groavenor-square, for the purpose of ascertaining 

whether the tenant has complied with his covenant ; for that which 

would be repair in a house of the one class is not so when applied to 16 M \v. 

a house of the other (see Payne v, Haine). 

‘ In these cases you legitimately inquire what is the subject-matter 
of the contract, and then the terms of the stipulation are to be under- 
stood, not simpliciter, but secundum quid. Now, according to the 
view already expressed, seaworthiness is a term relative to the nature 
of the adventure , it is to be understood, not simpliciler, but secundum 
quid,^ 

Cases such as we have described are cases of latent Latent 
ambiguity : and they must be carefully distinguished ^tentam- 
from patent ambiguities, where words are omitted, or 
contradict one another ; for in such cases explanatory 
evidence is not admissible. Where a bill of exchange was 
expressed in words to be drawn for ‘ two hundred pounds ^ 
but in figures for ‘ £245,’ evidence was not admitted to saunderton 
show that the figures expressed the intention of the 

..1 *25. 

parties 

(c) The usage of a trade or of a locality may be proved, Usage, 
and by such evidence a term may be annexed to a written 

^ Note that now by the Bills of Exchange Act, 1882, s. 9 (2), where the 
words and the figures difEer in a bill of exchange, the former are declared 
to prevail. 
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contract, or a special meaning may be attached to some 
of its provisions. 

Parol evidence of a usage which adds a term to a written 
contract is admissible on the principle that — 

Hutton V * There ia a presumption that in such transactions the parties did 
M.liw’466 “fian to express in writing the whole of the contract by which 
they intended to be bound, but to contract with reference to those 
known usages.’ 

By way of illustration of a commercial usage we may^ 
take the warranty of seaworthiness which is always held 
to be included in a voyage policy of marine insurance, 
though not specially mentioned. 

For a local usage we may take the right of a tenant 
quitting his farm at Candlemas or Clnistmas to, reap corn 
Wiggles- sown in the preceding autumn, a right which the custom 

U'Omi V r A 1 t 1 • 1 

fsiIlT’c country annexed to ms lease, though the lease was 

i 2 ih ni 61 ^ xmder seal and contained no such term. 

Parol evidence of usage to explain phrases in contracts, 
whether commercial, agricultural, or otherwise subject 
to known customs, is admissible on the principle that — 

Brown V ‘ Wotds perfectly unambiguous in their ordinary meaning are used 
B'\i 6 the contractors in a different sense from that. In such cases the 
evidence neither adds to, nor qualifies, nor contradicts the written 
contract ; it only a.scertains it by expounding the language.’ 

Thus in the case of a chart.er-party in which the days 
Nonien allowed for unloading the ship are to commence running 
v.Ofmp^ry , ' on arrival ’ at the ship’s port of discharge, if by custom 
‘ arrival ’ is understood to mean arriving at a particular 
spot in the port, evidence may be given to show what is 
commonly understood by ‘ arrival at ’ the port. 

And so where the lessee of a rabbit warren covenanted 
Smith V. that he would leave 10,000 rabbits on the warren, parol 
B «Xi’ 7 * 8 . evidence was admitted that, by local custom, 1000 meant 
1200. 

Closely connected with the principle that ’usage may 
explain phrases is the admissibility of skilled evidence to 
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explain terms of art or technical phrases when used in 
documents. 

But in order that a usage thus proved may enlarge or 
explain a contract it must satisfy two requirements. It 
must be reasonable and consistent with general rules of 
law, and it must not be inconsistent with the terms of the 
contract. For no usage can prevail against a rule of 
Comuxon Law or Statute ^ ; and it is always open to parties 
to exclude the usage either by express terms or by framing 
their contract so as to be repugnant to its operation. 
Thus in Palgrave v. 8.8. Turid a charter-party provided 
that a vessel should deliver a cargo always afloat, the 
cargo to be ‘ taken from alongside the vessel at charterers’ 
risk and expense as customary.’ The vessel could not lie 
always afloat nearer than thirteen feet from the quay, 
and the custom of the port was to erect a wooden staging 
over which the cargo was carried at the shipowner’s 
expense and deposited on the quay some feet from the 
water’s edge. In an action by the shipowner for the 
difference between the cost of discharging in this manner 
and the cost of delivery at the ship’s rail, it was held that 
the custom was inconsistent with the express terms of 
the charter requiring the charterers to take delivery 
‘ from alongside the vessel ’ at their own expense, and 
accordingly afforded no defence to the action. 

A usage must in any case, it is clear, add something to 
the written contract, and in that sense does vary it. The 
true test whether it is inconsistent with, or repugnant to 
what is written is to be found by asking the question 
whether what is added by the usage ‘ is such as if expressed 
in the contract would make it insensible or inconsistent.’ 

(d) In the application of equitable remedies, and grant- 


^ Nevertheless the usage of a society to compel its members to carry out 
contracts avoided by Statute may constitute a risk against which the person 
employed to make such contracts is mdemnified by his employer, where 
both know of the usage. 


HilU \ 
Bvan& 41 
L j.dh 
457 - 

Per Erie, 

C J.. 
A|cyer v 
Drester, 15 


Cou- 

ditioiis 

under 

which 

usage 

operates. 




397 * 


Lord Camp- 
bell in 
Humfrey 
V Dale, 

7 E. & B. 
» 75 . 

Proved 
mistake a 
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grouMfor ing or refusal of specific performance, the rectification of 
documents or their cancellation, extrinsic evidence is more 
perform- freely admitted. 

Thus, though, as we have seen, a man is ordinarily 
bound by the terms of an offer unequivocally expressed, 
and accepted, evidence has been admitted to show that 
the offer was made by inadvertence and was not accepted 
in good faith. The case of Webster v. Cecil is here in 
30 Beav point. A offered to X several plots of land for a round 
sum ; immediately after he had despatched his offer he 
discovered that by a mistake in adding up the prices of the 
plots he had offered his land for a lower total sum than 
he intended. He informed X of the mistake without 
delay, but not before X had concluded the contract by 
acceptance. In resisting specific performance he was 
permitted to prove the circumstances under which his 
offer had been made. 

Again, where a parol contract has been reduced to 
writing, or where a contract for a lease or sale of lands has 
been performed by the execution of a lease or conveyance, 
evidence may be admitted to show that a term of the 
contract is not the real agreement of the parties. And 
this is done for two purposes and under two sets of 
circumstances. 


Eecti£ca« 
tioD of 
docu- 
ments. 


Earl Beau- 
champ V. 
Winn. L. R, 
6 H. L. at 
p. 233. 

Murray v 
Parker, 19 
Beav. 305. 


Where a contract has been reduced into writing, or 
a deed executed, in pursuance of a previous engagement, 
and the writing or deed, owing to mutual mistake, fails to 
express the intention of the parties, the Chancery Division 
will rectify the written instrument in accordance with their 
true intent. This may be done even though the parties 
can no longer be restored to the position which they 
occupied at the time when the contract was made. Should 
the original agreement be ambiguous in its terms, ex- 
trinsic, and, if necessary, parol evidence will be admitted 
to ascertain the true intent of the parties. 


^Cwiion there must have been a genuine agreement : its 



C!hap. X. §3 RULES RELATING TO EVIDENCE 


327 


ternis must have been expressed under mvlual mistake : 
and the oral evidence, if the only evidence, must be 
uncbntradicted. 

Where mistake is not mutual, extrinsic evidence has 
only been admitted in certain cases which appear to have 
been regarded as having something of the character of 
Fraud, and has been admitted for the purpose of offering 
to the party seeking to profit by the mistake an option of 
abiding by a corrected contract or having the contract 
annulled. Instances of such cases are Garrard v. Franhd, 
or Paget v. Marshall, cited in the chapter on Mistake. 
They are cases in which the offeree knows that an offer is 
made to him in terms which convey more than the 
offerer me^ns to convey, and endeavours by a prompt 
acceptance to take advantage of the mistake. 

It would seem that, in such cases, these corrective 
powers are not used unless the parties can be placed in the 
same position as if the contract had not been made. 

The Judicatme Act reserves to the Chancery Division 
of the High Court a jurisdiction in ‘ all causes for the 
rectification or setting aside or cancellation of deeds or 
other written instruments.’ 


8 Eq J 75 . 
Fowler v. 
Fowler* 4 
D. & J, asa 


Sec Pollock* 
9 th ed. 537 - 

539 - 


Correction 
of mistake 
which is 
not 
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CHAPTER XI 

Rules relating to Gonstruetion 

§ 1. General Buies. 

We have so far considered the mode in which the terms 
of a contract are ascertained : we have now to deal with 
the rules which govern the construction of those terms, 
premising that the construction of a contract is always 
a matter of law for the Court to determine. 

(1) Words (i) Words are to be understood in their plain and 

dter^od' meaning. This rule may lead to consequences 

^heir -^rhich the parties did not contemplate, but it is followed, 
meaning, subject always to admissible evidence being adduced of 

a usage varying the usual meaning of the words. 

' (2) ‘ An agreement ought to receive that construction 

which will best effectuate the intention of the parties to 
be collected from the whole of the agreement ’ ; ‘ greater 
regard is to be had to the clear intention of the parties 
Ford ». than to any particular words which they may have used 

Berrh, ii , - t . . 

o. B. R6<s. in the expression of their mtent. 

(2) Sub. Rules (i) and ( 2 ) might seem to be in conflict, but they 

infnwce oouie substantially to this ; — men will be taken to have 
tlo*n from precisely what they have said, unless, from the 

the whole whole tenor of the instrument, a definite meaning can be 

■ collected which gives a broader interpretation to specific 
words than their literal meaning would bear. The Courts 
will not make an agreement for the parties, but' will 
ascertain what their agreement was, if not by its general 
purport, then by the literal meaning of its words. Sub- 
sidiary to these main rules there are various others, all 
General tending to the same end, the effecting of the intention of 
J22«of parties so far as it can be discerned, 

mwtmo- Obvious mistakes in writing and grammar will be cor- 
rected by the Court. 
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The meaning of general words may be narrowed and 
restrained by specific and particular descriptions of the 
subject-matter to which they are to apply. But this (the Thorman 
so-called ejusdem generis rule) is again only a canon of con- s. s. Co. 
struction for the pm^se of ascertaining what may be ' ® *'°- 

presumed to have been the meaning and intention of the 
parties to the contract. It is not a rule of law and is 
therefore subordinate to the parties’ real intention and 
does not control it ; and it will have no application if the 
parties, from a survey of the contract as a whole, can be 
shown to have intended a different interpretation to be 
given to the language which they have used. 

Words susceptible of two meanings receive that which Haijfh v. 
will make 4ihe instrument valid. Where a document was a & e! 309. 


expressed to be given to the plaintiffs ‘ in consideration of 
your being in advance ’ to J. S., it wa.s argued that this 
showed a past consideration ; but the Court held that the 
words might mean a prospective advance, and be equiva- 
lent to ‘ in consideration of your becoming in advance,’ or 
‘ on conddiion of your being in advance.’ 

Words are construed most strongly against the party 
using them. The rule is based on the principle that a man 
is responsible for ambiguities in his own expression, and 
has no right to induce another to contract with him on the 


supposition that his words mean one thing, while he hopes 
the Court will adopt a construction by which they would 
mean another thing, more to his advantage. J ® ® 


§ 2. Mules of Law and Equity as to Time and Penalties. 

Where a time was fixed for the performance of his Stipula- 
undertaking by one of the parties to a contract, the com- ^ 

mon law held this to be ‘ of the essence of the contract. 

If the condition as to time were not fulfilled, the other atcom- 
party might treat the contract as broken and discharged. *“®“**'' • 
Equity did not so regard conditions as to time, but iu Equity: 
inquired whether the parties when they fixed a date meant 
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anything more than to secure performance within a reason- 
able time. If this was found to be their intention the 
contract was not held to be broken if the party who was 
bound as to time did perform, or was ready to perform, 
his contract within a reasonable time. 


by The Judicature Act provides that stipulations as to 

36&37Vict receive in all comrts the same construction 

su^7*^ and effect as they would have heretofore received in 
equity.* 

The effect of this enactment seems to be confined to such 


contracts as were dealt with in the Chancery Courts before 
the Judicature Acts ; and to apply the rule to mercantile 
sai^ contracts has been held to be unreasonable. In contracts 
240 of this nature the general rule is (in the absence of agree- 

cf ment to the contrary) that stipulations as to time, except 

as to time of payment, are essential conditions. 


Penalties. Where the terms of a contract specify a sum payable 
for non-performance, it is a question of construction 
whether this sum is to be treated as a ‘ penalty,’ or as 
‘liquidated damages.’ The difference in effect is this. 
The amount recoverable in case of a penalty is not the 
sum named, but the damage actually incurred. The 
amount recoverable as liquidated damages is the sum 
named as such. In construing these terms a judge will 
not be bound by the phraseology of the parties ; they may 
call the sum specified ‘liquidated damages,’ but if the 
judge finds it to be a penalty, it will be treated as such. 

We find a good illustration of the rule in the clause 
commonly inserted in charter-parties : ‘ Penalty for non- 
performance of this agreement, estimated amount of 
freight.’ Only the actual damage suffered can be re- 
Godard V. covered, irrespective of the amount of freight ; and the 
6^.^h. 139,’ clause has hence been described as a brvium fulmen. In 
' one case the clause ran : ‘ Penalty for non-performance of 
this agreement, proved damages not exceeding estimated 
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amount of freight.’ It was held that, the clause being watts v. 
a penalty clause, the damage in fact suffered could be 
recovered, even though they actually exceeded the 
estimated amount of freight. 

A bond is in form a promise to pay a penal sum, gener- 
aUy on the non-performance of a covenant or agreement 
contained or recited in the bond. It may, however, take 
the form of a promise to pay a sum in compensation for 
damages arising from an act or acts specified in the bond, 

In the case of bonds or contracts containing provisions 
of this nature it has been laid down that ‘ the Court must 
look to all the circumstances of each contract — ^to what 
the parties did as well as to the language used — and must 
say from tiJiem what the intention of the parties was ’ ; ^ ^ 

but the following rules may be stated. 

(1) If a contract is for a matter of uncertain value, and Duniop v. 

- New Garage 

a fixed sum is to be paid for the breach of one or more of 
its provisions, this sum may be recovered as liquidated 
damages. But the sum fixed must not be unreasonable 
or extravagant, having regard to all the circumstances of 
the case. If it is, it will be a penalty. 

(2) If a contract is for a matter of certain value, and on A»ti^v. 

breach of it a sum is to be paid in excess of that value, b. & p.346 

this is a penalty and not liquidated damages. 

(3) If a contract contains a number of terms, some of Kemble v. 
certain and some of uncertain value, or some of great and 6Bine.'i47. 
some of trifling value, and a fixed sum is to be paid for the 
breach of any of them, there is a presumption that this is nunim v 

, , New Garage 

a penalty. co [191^ 

^ 79i 87* 

An illustration of (i) is afforded by clauses in building 
contracts to pay a fixed sum weekly or per diem for delay ; 
or, in the case of a tenant of a public-house, to pay to the 
landlord a fixed sum as penalty on conviction for a breach ward v. 
of the licensing laws. 

An illustration of (2) is a promise to pay a larger sum 
if a smaller were not i)aid by a fixed day. The rule is 
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harsh, for a man might suHer serious loss by the non- 
receipt of an expected payment : yet he can only recoyer 
the smaller sum. 

On the other hand, it is no penalty to provide that if 
a debt is to be paid by instalments the entire balance of 
unpaid instalments is to fall due on default of any one 
payment, or that a deposit of purchase money should be 
forfeited on breach of any one of several stipulations, some 
important, some trifling. 

(rBrng. 141. An illustration of (3) is offered by Kemble v. Farren. 
Farren agreed to act at Covent Garden Theatre for four* 
consecutive seasons and to conform to all the regulations 
of the theatre ; Kemble promised to pay him £3 6 s. 6 d. 
for every night during those seasons that the theatre 
should be open for performance, and to give him one 
benefit night in each season. For a breach of any term 
of this agreement by either party, the one in default pro- 
mised to pay the other £1000, and this sum was declared 
by the said parties to be ‘liquidated and ascertained 
damages and not a penalty or penal sum or in the nature 
thereof.’ Farren broke the contract, the jury put the 
damages at £750, and the Court refused to allow the entire 
sum of £1000 to be recovered: — 

at p 148. ‘ If, OQ the one hand, the plaintiff had neglected to make a single 

payment of £3 65. per day, or on the other hand, the defendant 
had refused to conform to any usual regulation of the theatre, how- 
ever minute or unimportant, it must have been contended that the 
clause in question, in either case, would have given the stipulated 
damages of £iocx). But that a very large sum should become imme- 
diately payable, in consequence of the non-pa3^ent of a very small 
sum, and that the former should not be considered as a penalty appears 
to be a contradiction in terms/ 

Py<. V. But these rules are no more than presumptions as to the 

t^obiic intention of the parties ; which may be rebutted by 
^ contrary intention, appearing from a con- 




sideration of the contract as a whole. 



PART V 

DISCHARGE OF CONTRACT 

We have now dealt with the elements which go to the 
formation of contract, with the operation of contract when 
formed, and with its interpretation when it comes into 
dispute. It remains to consider the modes in which the 
contractual tie may be loosed, and the parties wholly freed 
from their rights and liabilities under the contract. And 
in dealing with this part of the subject it will be proper 
to consider, not merely the model in which the original 
contrf^ct may be discharged, but, in case of its being dis- 
charged by breach, the mode in which the right of action 
arising thereupon may be extinguished. 

The modes in which a contract may be discharged are 
these. 

(1) It may be discharged by the same process which 
created it, by mutual agreement. 

(2) It may be performed ; the duties imdertaken by 
either party may be thereby fulfilled, and the rights 
satisfied. 

(3) It may be broken : upon this a new obligation 
connects the parties, a right of action possessed by the one 
against the other. 

(4) It may become impossible by reason of certain 
circumstances which are held to exonerate the parties 
from their respective obligations. As will be seen here- 
after, this is really a particular example of (i) — dis- 
charge by agreement ; bi^t it is of so special a character 
that it is convenient to deal with it under a separate 
heading. 

(5) It may be discharged by the operation of rules of 
law in certain sets of circumstances to be hereafter 
mentioned. 
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CHAPTER XII 

Dischai^e of Contract by Agreement 


Forms of 
discharge 
by agree- 
ment. 


Waiver, 


Mere 
waiver of 
contract- 
ual rights 
invalid. 


Bttllen and 
Leake, Free, 
of Pleadings, 


Contract rests on the agreement of the parties : as it is 
their agreement which binds them, so by their agreement 
they majr be loosed. 

And this mode of discharge may occm* in one of three 
forms ; waiver ; substituted agreement ; condition sub- 
sequent. 

§ 1. Waiver, or Rescission. 

A contract may be discharged by agreement between 
the parties that it shall no longer bind them. This is 
a waiver, or rescission of the contract. 

Such an agreement is formed of mutual promises, and 
the consideration for the promise of each party is the 
abandonment by the other of his rights under the con- 
tract, The rule, as often stated, that ' a simple contract 
may, before breach, be waived or discharged, without 
a deed and without consideration,’ must be understood to 
mean that, where the contract is executory, no further 
consideration is needed for an agreement to rescind than 
the discharge of each party by the other from his liabilities. 

There seems to be no authority for saying that a con- 
tract, executed upon one side, can be discharged before 
breach, without consideration ; that where A has done all 
that he was bound to do and the time for X to perform 
his promise has not yet arrived, a bare waiver of his claim 
by A would be an effectual discharge to X. 

According to English law the right to performance of 
a contract can be abandoned only by release under seal, or 
for consideration. The plea of ‘ waiver ’ under the old 
system of pleading set up an agreement between the 
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parties to waive a contract, an agreement consisting of Tu.Waivet; 
mutual promises, the consideration for which is clearly 
the relinquishment of a right by each promisee. Dis- 
charge by waiver, then, requires either a mutual abandon- 
ment of claims, or else a new consideration for the waiver. 

In King v. Oillett, the plaintiff sued for breach of 7M.&W.55. 
a promise of marriage ; Gillett pleaded that before breach 
he had been ‘ exonerated and discharged ’ by King from 
the performance of his promise. The Court held that 
the plea was good in form ; ‘ yet we think,’ said Alderson, 

B., ‘ that the defendant will not be able to succeed upon 
it, . . . unless he proves a proposition to exonerate on the 
part of the plaintiff, acceded to by himself ; and this in ,b. p 5, 
effect will be a rescinding of the contract.’ 

Dobson sued Espie for non-payment of deposit money Dobson v. 
due upon a sale of land, Espie pleaded that, before 
breach of his promise to pay, Dobson had given him 
‘ leave and license ’ riot to pay. The Court held that 
such a plea was inapplicable to a suit for the breach of 
a contract, and that the defendant should have pleaded 
an ‘ exoneration and discharge.’ It is difficult to see why 
the pleader did not adopt the latter form of -plea, unless 
it were that (according to the reasoning of Alderson, B., 
in King v. Gillett) an exoneration means a ‘ promise to 
exonerate,’ which like any other promise needs considera- 
tion to support it. Here the plea did not show that 
Dobson was to obtain anything for his alleged waiver : 
neither the relinquishment of a claim, nor any fresh con- 
sideration. 

Finally, we have the express authority of Parke, B,, in 
Foster v. Dauber, for saying that an executed contract, 
i.e. a contract in which one of the parties has performed 
all that is due from him, cannot be discharged by a parol 
waiver : — 

‘ It is competent lor both parties to an executory contract, by 
mutual agreement, without any satisfaction, to discharge the oblige- 
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tion of that contract. But an executed contract cannot be discharged 
except by rdease undo- seal, or by performance of the obligation, as by 
payment, where the obligation is to be performed by payment. But 
a promissory note or a bill of exchange appears to stand on a different 
6 Exch. 851. footing to simple contracts.’ 

Peculiar- This last sentence deals with an exception to the 
ity^of bills down, for it was a rule of the law 

andpro- MCi’chant imported into the Common Law that the holder 
of a bill of exchange or promissory note might waive and 
discharge his rights. Such waiver needed no considera- 
tion, nor did it need to be expressed in any written form. 
The Bills of Exchange Act, 1882, s. 62, has given 
statutory force to this rule of the law merchant, subject to 
the provision that the waiver must be in writing, or the 
bill delivered up to the acceptor. 

§ 2 . Substitvted Contract. 

Sttbsti- A contract may be discharged by such an alteration in 
tow^iMy' its terms as substitutes a new contract for the old one. 
implied contract may be expressly waived in the new one, 

^c^ge ; or waiver may be implied by the introduction of new 
terms or new parties. This method of discharge is there- 
fore a form of rescission with a new contract superadded, 
but the But the intention to discharge the first contract must 
tbn a^t ^ inconsistency of the new terms with 

be dear : the old, A mere postponement of performance, for the 
convenience of one of the parties, does not discharge the 
not a post- contract. 

ponement This question has often arisen in contracts for the sale 
lormanoe. and delivei’y of goods, where the delivery is to extend over 
some time. The purchaser requests a postponement of 
delivery, then refuses to accept the goods at all, and then 
alleges that the contract was discharged by the alteration 
of the time of performance ; that a new contract was 
thereby created, and that the new contract is unenforce- 
able for non-compliance with statutory requirements as 
to form. 
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But the Courts have always recognized ‘ the distinc- 
tion between a substitution of one agreement for another, 
and' a voluntary forbearance to deliver at the request of 
another,’ and will not regard the latter as aflfecting the 
rights of the parties further than this, that if a man asks 
to have performance of his contract postponed, he does 
so at his own risk. For if the market value of the goods 
which he should have accepted at the earlier date has 
altered at the latter date, the rate of damages may be 
assessed, as against him, either at the time when the 
performance should have taken place, and when by 
non-performance the contract was broken, or when he 
ultimately exhausted the patience of the vendor, and 
definitely refused to perform the contract. 

A contract may be discharged by substantial alteration 
of its terms. 

A undertook building operations for X, which were 
to be completed by a certain date, or a sum to be paid 
as compensation for delay. While the building was in 
progress an agreement was made between the parties for 
additional work, by which it became impossible that the 
whole of the operations should be concluded within the 
stipulated time. It was held that the subsequent agree- 
ment was so far inconsistent with the first, as to amount 
to a waiver of the sum stipulated to be paid for delay. 

The alteration in the terms of the contract may amomit 
to no more than a variation and not to a rescission. In that 
case the original contract, as varied, remains in full force 
and effect. Whether there has been a mere variation of 
terms or a rescission will depend upon the facts of the 
particular case and is often not easy to determine ; but 
the following test has been suggested by Lord Dunedin : 

‘In the first case [variation] there are no auch executory clauses 
in the second anangeinent as would enable you to sue upon that 
alone if the tirut did not exist ; in the second [rescissicm] you could 
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sue on the seoond arrangement alone, and the first contract is got rid 
of either by express words to that effect, or because, the seoond 
dealing with the same subject-matter as the first but in a different 
way, it is impossible that the two should be both performed.’ 

A contract may be discharged by the introduction of 
new parties. 

If A has entered into a contract with X and if, and 
these two agree among themselves that if shall retire 
from the contract and cease to be liable upon it, A may (i) 
insist upon the conujinued liability of if, or (2) he may 
treat the contract as broken and discharged, or (3) by 
continuing to deal with X after he becomes aware of the 
retirement of M he may enter into a new contract to 
accept the sole liability of X ; he cannot then hold if to 
the original contract. 

‘ If one partner goes out of a fii-m and another comes in, 
the debts of the old firm may, by the consent of aU the 
three parties — ^the creditor, the old firm, and the new 
firm — be transferred to the new firm,’ and this consent 
may be implied by conduct, if not expressed in words or 
writing 


§ 3. Frotnsions for Disc/iarge contained in the (Jontract itself. 

A contract may contain within itself the elements of 
its own discharge, in the form of provisions, express or 
implied, for its determination in certain circumstances. 
These circumstances may be the non-fulfilment of a con- 
dition precedent ; the occurrence of a condition subse- 
quent ; or the exercise of an option to determine the 
contract, reserved to one of the parties by its terms. 

The first of these three cases is somewhat near akin to 
discharge of contract by breach, a matter which is discussed 
hereafter. But there is a difference between a non-fulfil- 

'■ In the case of partnership these rules are substantially embodied In 
the Pai-tnership Act, 1890, s. 17. 
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ment contemplated by tbe parties, the occurrence of which 
they agree shall make the contract determinable at the 
option of one, and a breach, or non-fulfilment not con- 
templated or provided for by the parties. 

Head bought a horse of Tattersall. The contract of 
sale contained, among others, these two terms : that the 
horse was warranted to have been hunted with the 
Bicester hounds, and that if it did not answer to its 
description the buyer should be at liberty to return it 
by the evening of a specified day. The horse did not 
answer to its description and had never been hunted with 
the Bicester hounds. It was returned by the day named, 
but had in the meantime been injured, though by no 
fault of Head. Tattersall disputed, but without success. 
Head’s right to return the horse. 

‘ The effect of the contract,’ said Cleasby, B., ‘ was to vest the 
property in the buyer subject to a right of rescission m a particular 
event, when it would revest m the seller. I think m such a case 
that the person who is eventually entitled to the property in the 
chattel ought to bear any loss arising from any depreciation in its 
value caused by an accident for which nobody is in fault. Here the 
defendant is the person in whom the property revested, and he must 
therefore bear the loss.’ 

In the second case the parties introduce a provision 
that the fulfilment of a condition or the occurrence of 
an event shall discharge either one of them or both from 
further liabilities under the contract. 

Such a provi.sion is called a ‘ condition subsequent ’ ; 
it is well illustrated by a Bond, which is a promise subject 
to, or ‘ defeasible ’ upon, a condition expressed in the 
Bond. 

It may be further illustrated within certain limits by 
the ‘ excepted risks ’ of a charter-party. The ship-owner 
agrees with the charterer to make the voyage on the terms 
expressed in the contract, ‘ the act of God, the King’s 
enemies, restraints of princes and rulers, fire, and all and 
every other dangers and accidents of the seas, rivers and 
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navigation, of whatsoever nature or kind, during the said 
voyage, always excepted.’ If while the contract is in 
course of performance the ship is sunk by a peril of the 
seas, the ship-owner commits no breach of contract by 
failing thereafter to carry out his contractual obligations ; 
he is protected by the exception in the contract. In the 
above case the contract is obviously at an end and the 
parties are discharged ; but the excepted peril may only 
partially affect performance or delay or hinder it, as if 
the ship should be laid up for a time for the purpose of 
repairs necessitated by bad weather. The ship-owner 
cannot be sued for damages caused by the delay, but the 
contract (unless the delay is so excessive as to frustrate 
the whole purpose of the adventure) is not discharged, and 
the ship-owner must continue to perform it as soon as the 
repairs are completed. The occurrence of an excepted peril 
does not therefore necessarily discharge the whole con- 
tract, though it may do so. 

As an example of an implied form providing for dis- 
charge in certain circumstances we may take the contract 
made by a common carrier. Such a carrier has a common 
law liability imposed on him arising from the nature of 
his business, and is said to warrant or insure the safe 
delivery of goods entrusted to him ; and by this we mean 
that he promises to bring the goods safely to their destina- 
tion or to indemnify the owner for their loss or injury, 
whether happening through his own default or not. But 
his promise is defeasible upon the occurrence of certain 
excepted risks, — ^the ‘ act of God,’ the ‘ King’s enemies,’ 
and also injuries arising from defects inherent in the thing 
carried. This qualification is implied in every contract 
made with a common carrier, and the occmrence of the 
risks exonerates him from liability for loss thereby incurred. 

The ‘ act of God ’ is a phrase which needs explanation. 

In Nugent v. Smith the defendant, a common carrier by 
sea, received from the plaintiff a mare to be carried from 
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London to Aberdeen. In the course of the voyage the Meaning 
ship met with rough weather, and the mare, being much 
frightened and struggling violently, suffered injuries of 
which she died. No negligence was proved against the 
defendant . 

It was argued that the weather, though rough, was not 
so violent or unusual as to be an ‘ act of God,’ and that 
the struggling of the mare was not of itself enough to 
show that she was injured from her own inherent vice ; 
but the Court of Appeal (reversing the decision of the 
Common Pleas) held that the defendant was not liable. 

• The “ act of God,” said James, L. J., ‘ is a mere short way of at p 444 
expressing this proposition. A common carrier is not liable for any 
accident as to^’hich he can show that it is due to natural causes, directly 
and exclusively, without human mtervention, and that it could not 
have been prevented by any amount of foresight and pains and care 
reasonably to have been expected of him. In this case the defendant 
has made this out.’ 

And Hellish, L. J., said, ‘A carrier does not insure against acts atp 441 
of nature and does not insure against defects m the thing earned 
itself, but in order to make out a defence he must be able to prove 
that either cause taken separately or both taken together, formed the 
sole and direct and irresistible cause of the loss.’ 

A common carrier is therefore discharged where an 
excepted risk occurs, if he show that the loss could by no 
reasonable precaution in the circumstances have been 
prevented. 

This exception from liability is a known and understood 
term in everv contract which a common carrier makes. 

It may be called an implied term, but it would perhaps 
be more correct to say that it is a term which is annexed 
by law to a common carrier’s contract. A term may how- 
ever be implied in a contract, either because the written 
contract would be meaningless without it, or because it 
is impossible without implying it to give full effect to 
the intention of the parties. We shall see hereafter that 
the cases where a contract is said to be discharged by 
reason of a subsequent impossibility not expressly 
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provided against in the contract are really cases in which 
a term has been implied that in certain events the contract 
shall be regarded as discharged. This subject will be 
discussed under the head of Impossibility of Performance. 

Discharge Thirdly, a continuing contract may contain a provision 
optional determinable at the option of one of the parties 

notice. upon certain terms. Such a provision is always implied 
Nowian V in thc Ordinary contract of domestic service ; the servant 
cMiR oan terminate the contract by a month’s notice, the 
master by a month’s notice or the payment of a month’s 
tbbetson similar terms may be incorporated with other 

c_B,N.’l contracts between employer and employed, either ex- 
pressly or by the usage of a trade. 


Form of 
discharge 
by agree- 
ment. 


(I) In 
case of 
contract 
under 
heal. 


Per Wiilcs, 

J , p 263 
Steeds v. 
Steeds, 22 
Q.B D 5 V 
{2) In caso 
of parol 
contracts. 


As regards the form needed for the expression of an 
agreement which purports to discharge an existing con- 
tract, there was a general rule that a contract must bo 
discharged in the same form as that in which it was made. 
At common law a contract under seal could only be dis- 
charged by agreement cxpj osscd under seal : a parol 
contract may be discharged by parol. 

But while at common law parties to a deed could only 
discharge their obligations by deed, they might make 
a parol contract creating obligations separate from and 
at vaiiance with the deed . giving a right of action to 
wliich the deed furnishes no answer : and affording, by 
performance, an equitable answer to an action on the deed. 

Since the Judicature Acts the rule of equity prevails, 
and an executed parol contract will discharge a deed. 

A parol or simple contract, whether it be in writing or 
no, may be discharged by writmg or by word of mouth. 
The agreement of the parties is evidenced by the writing 
in which it is expressed. The terms of that agreement, 
once put in writing, may not be varied by unwritten words ; 
but the agreement as a whole consists in the expressed 
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intention of the parties, not in the writing which is the 
instrument of that expression ; and this agreement may 
be discharged * eo Ugamine qiw Ugatum esl,' by a valid 
espression of the intention to put an end to it. 

Even where Statute requires a contraet to be evidenced 
by waivf'r may take place by word of mouth. 

Thus a contract in writing for the sale of goods over 
the value of £io may be impliedly rescinded by a new 
parol contract of sale which would be unenforceable by 
action by reason of the provisions of s. 4 of the Sale 
of Goods Act. For the new contract, as we have seen, 
is a good contract, although the evidence is wanting on 
which an action could be brought in respect of it. But 
where the aUeged new contract does not rescind, but only 
varies, the original contract, then it has no effect unless 
it is in writing, and the original contract stands. 
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CHAPTER XIII 

Discharge of Contract by Performuice 

We must distinguish performance which discharges one 
of two parties from his liabilities \ander a contract, and per- 
formance which discharges the obligation in its entirety. 

Where a promise is given upon an executed considera- 
tion, the performance of his promise by the promisor 
discharges the contract : all has been done on both sides 
that could be required to be done under the contract. 

Where one promise is given in consideration of another, 
performance by one party does no more than discharge 
him who has performed his part. Each must have done 
his part in order that performance may be a solutio obliga- 
tioniSy and so if one has done his part and not the other, 
the contract is still in existence and may be discharged 
in any one of the ways we have mentioned. 

Whether the alleged performance is a discharge to the 
party concerned must be a question to be answered, first 
by ascertaining the construction of the contract, so as to 
see what the parties meant by performance, and then by 
ascertaining the facts, so as to see whether that which 
has been done corresponds to that which was promised. 
But two sorts of Performance should be briefly noticed : 
these are Pajnnent and Tender. 

§ 1. Payment. 

Payment may be a discharge of the original contract 
between the parties, or of an agreement substituted for 
such contract. 

If in a contract between A and X the liability of X con» 
sists in the payment of a sum of money in a certain way 
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or at a certain time, such a payment discharges X by the 
performance of his agreement. 

Or if X, being liable to perform various acts under 
his contract, wishes instead to pay a sum of money, or, 
having to pay a sum of money, wishes to pay it in a manner 
at variance with the terms of the contract, he must agree 
with A to accept the proposed payment in lieu of that 
to which he may have been entitled under the original 
contract. The new contract discharges the old one, and 
payment is a performance of X’s duties under the new 
contract, and, for him, a consequent discharge. 

Again, where one of two parties has made default in the 
performance of his part of the contract, so that a right of 
action acosues to the other, the obligation thus formed may 
be discharged by ‘ accord and satisfaction,’ an agreement 
the consideration for which is usually (but not necessarily) 
a money payment, made by the party against whom 
the right exists, and accepted in discharge of his right 
by the other. 

Payment, then, may be performance (i) of an original 
contract, or (2) of a substituted contract, or (3) of a con- 
tract in which payment is the consideration for the 
renunciation of a right of action. 

A negotiable instrument may be given in payment of 
a sum due, whether as the performance of a contract or 
in satisfaction for the breach of it ; and the giving of such 
an instrument in payment of a liquidated or unliquidated 
claim is the substitution of a new agreement for the old 
one ; but it may affect the relations of the parties in either 
one of two different ways. The giver of the instrument 
may be discharged from his previous obligation either 
absolutely or conditionally. 

A may take the bill or note, and promise, in considera- 
tion of it, expressly or impliedly to discharge X altogether 
from his existing liabilities. In such a case he relies upon 
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Sar^v. ^ his rights conferred by the instrument, and, if it be dis- 
M.&.^ IS3. honoured, must sue on it, and cannot revert to the original 
cause of action. But the presumption, where a negotiable 
instrument is taken in lieu of a money payment, is, that 
the parties intended it to be a conditional discharge only, 
or con- Their position then is this : A , having certain rights against 
discharge. X, has agreed to take a negotiable instrument instead of 
Walstlff s ii>^i’i®diate payment or immediate enforcement of his 
Bcav 4ai. j^gjjt of action ; so far X has satisfied .d’s claim. But if 
the biU be dishonoured at maturity, tlie consideration for 
A'a promise has wholly failed and his original rights are 
restored to him. The agreement is ‘ defeasible upon 
condition subsequent ’ ; the payment by X which is the 
consideration for the promise by A is not absolute, but 
may turn out to be, in fact, no payment at all. 

Payment then consists in the performance either of an 
original or substituted contract by the delivery of money, 
or of negotiable instruments conferring the right to receive 
money ; and in this last event the payee may have taken 
the instrument in discharge of his right absolutely, or 
subject to a condition (which will be presumed in the 
Robinson absence of evidence to the contrary) that, if payment 
98. be not made when the instrument falls due, the parties 

at p 455. 

Sayerv revcrt to their original rights, whether those rights are, 
Beav 413 so far as the payee is concerned, rights to the performance 
of a contract or rights to satisfaction for the breach of one. 

Tender § 2 - Tender. 

Tender is attempted Performance ; and the word is 
w of two applied to attempted performance of two kinds, dissimilar 
in their results. It is applied to a performance of a 
promise to do something, and of a promise to pay some- 
thing. In each case the performance is frustrated by 
the act of ■ the party for whose benefit it is to take 
place. 

Tender of Where in a contract for the sale of goods the vendor 
goods. 
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satisfies all the requirements of the contract as to delivery, 
and the purchaser nevertheless refuses to accept the goods, 
the vendor is discharged by such a tender of i>erformance, 
and may either maintain or defend successfully an action 
for the breach of the contract. 

But where the performance dxie consists in the payment 
of a sum of money, a tender by the debtor, although it 
may form a good defence to an action by the creditor, 
does not constitute a discharge of the debt. 

The debtor is bound in the first instance ‘ to find out 
the creditor and pay him the debt when due ’ : if the 
creditor wiU not take payment when tendered, the debtor 
must nevertheless continue always ready and willing to pay 
the debt. JPhen, when he is sued upon it, he can plead that 
he tendered it, but he must also pay the money into Court. 

If he proves his plea, the plaintiff gets nothing but the 
money which was originally tendered to him , while the defen- 
dant gets judgment for his costs of defence, and so is placed 
in as good a position as he held at the time of the tender. 

Tender, to be a valid performance to this extent, must 
observe exactly any special (ernis which the contract may 
contain as to time, place, and mode of payment. And the 
tender must be an offer of money produced and accessible 
to the creditor, not necessarily of the exact sum, but of 
such a sum as that the creditor can take exactly what is 
duo without being called upon to give change 

^ The statutes which define legal tender arc those : The Bank of England 
Act, 1833, s, 6, which enacts that Bank of England notes are legal tender 
for any sum above £5, except by the Bank itself ; the Cuirency and Bank 
Notes Act, 1914, which makes £i and 10/- Treasury notes legal tc*nder 
for the payineno of any amount; and the Coinage Act, 1870, » 4, which 
enacts that the coinage of the Mint shall be legal tender as follows : — 
gold coins, to any amount ; silver coins, up to forty shillings ; bronze 
coins, up to one shilling. 
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Discharge of Contract by Breach 

§ 1. Meaning of Discharge by Breach. 

If one of two parties to a contract breaks the obligation 
which the contract imposes, a new obligation will in 
every case arise, a right of action conferred upon the 
party injured by the breach. Besides this, there are 
circumstances in which the breach not only gives rise 
to a cause of action but will also discharge the injured 
party from such performance as may still be •’due from 
him. 

Thus, though every breach of the-contractual obligation 
confers a right of action upon the injured party, it is not 
every breach that will discharge him from doing what he 
has undertaken to do under the contract. The contract 
may be broken wholly or in part ; and if in part, the 
breach may or may not be sufficiently important to operate 
as a discharge ; or, if it be so, the injured party may 
choose not to regard it as a breach, but may continue to 
carry out the contract, reser'ving to himself the right to 
bring action for such damages as he may have sustained. 
It is often very difficult to ascertain whether or no a breach 
of one of the terms of a contract discharges the party who 
suffers by it. 

By discharge we must midcrstand, not merely the right 
to bring an action upon the contract because the other 
party has not fulfilled its terms (the contract still being in 
existence), but the right to consider oneself exonerated 
from any further performance under the contract, — the 
right to treat the legal relations arising from the contract 
itself as having come wholly to an end. 

We have therefore to ask, what are the circumstances 
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which give rise to these rights and liabilities ? What is 
the nature of the breach which amounts to a discharge ? 

§ 2. Forms of Discharge by Breach. 

A contract may be wholly discharged by breach in any 
one of three ways : one party to the contract (i) may 
renounce his liabilities under it, (2) may by his own 
act make it impossible that he should fulfil them, (3) 
may totally or substantially fail to perform what he 
has promised. And it is discharged because in each of 
the three cases he has repudiated his contractual obliga- 
tions. In the first case, he has expressly repudiated 
them ; in the second, he has repudiated them by conduct ; 
in the thicd, he has repudiated them by a total or sub- 
stantial failure to perform them, and not the less because 
his failure may not have been wilful or deliberate. 

Of these forms of breach the first two may take place 
not only in the course of performance but also while 
the contract is still wholly executory, i.e. before either 
party is entitled to demand a performance by the other 
of his promise. The last can, of course, only take place at 
or during the time for the performance of the contract. 

(i) Discharge by renunciaticm. 

This may take place either before performance is due or 
during performance itself. 

(o) The parties to a contract which is wholly executory 
have a right to something more than a performance of 
the contract when the time arrives. They have a right 
to the maintenance of the contractual relation up to that 
time, as well as to a performance of the contract when due. 

The renunciation of a contract by one of the parties 
before the time for performance has come, discharges the 
other, if he so choose, and entitles him at once to sue for 
a breach, A contract is a contract from the time it is 
made, and not from the time that performance of it is due. 
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j E & B Hochster v. Delatour is the leading case upon this 

subject. A engaged X upon the 12th of April to enter 

into his service as courier and to accompany him upon 

a tour ; the employment was to commence on the first of 

June, 1852. On the iith of May A wrote to X to inform 

him that he should not require his services. X at once 

brought an action, although the time for performance had 

not arrived. The Court held that he was entitled to do so. 

Frost V The sense of the rule is very clearly stated by Cockburn, 

R 7^*’ 114. C, J.j in a case which goes somewhat further than Hochster 
is 81 cils* 

charge V. Delotour. In that case a time was fixed for performance, 
perform- before it arrived the defendant renounced the eon- 
tract ; but in Frost v. Knight performance was contingent 
tingent. upon an event which might not happen within tbe lifetime 
of the parties. 

A promised to marry X upon his father’s death, and 
during his father’s lifetime renounced the contract ; X 
was held entitled to sue upon the grounds explained above, 
L R 7 Ex ‘The promisee,’ said Cockburn, C. J,, ‘ has an inchoate 
* right to the performance of the bargain, which becomes 

complete when the time for performance has arrived. In 
the meantime he has a right to have the contract kept open 
as a subsisting and effective contract. Its unimpaired and 
unimpeached efficacy may be essential to his interests.’ 

There are two limitations to this rule. 

But must The first is that the renunciation must deal with the 
performance to which the contract binds the pro- 
formanoe, misor. It is possible that the promisor might announce 

Mersey 

Steel and Ms intention of breaking so much, or so vital a part, of 

Iron Co 

9Ap“p’'ci. contract as to entitle the promisee to treat his act as 
amounting in effect to a complete renunciation. But 
there is no case in which a partial renunciation has 
Co”[i^] been treated as a breach by anticipation conferring an 
813. immediate right of action. 

The second is that if the promisee refuses to accept the 
renunciation, and continues to insist (as he has a right to 


thymney 
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do) on the performance of the promise, the contract 
remains in existence for the benefit and at the risk of both 
parties, and if anything occur subsequently to discharge 
it from other causes, the promisor, whose renunciation has 
been refused, may nevertheless take advantage of such 
discharge. 

Thus in Avery v. Bowden, A agreed with X by charter- 
party that his ship should sail to Odessa, and there take 
a cargo from X’s agent, which was to be loaded within 
a certain number of days. The vessel reached Odessa, 
and her master demanded a cargo, but X’s agent refused 
to supply one. Although the days within which A was 
entitled to load the cargo had not expired, his agent, the 
master of, the ship, might have treated this refusal as a 
repudiation of the contract and sailed away. A would 
then have had a right to sue at once upon the contract. 
But the master of the ship continued to demand a cargo, 
and before the running days were out — before therefore 
a breach by non-performance had occurred — a war broke 
out between England and Russia, and the performance 
of the contract became legally impossible. Afterwards 
A sued for breach of the charter-party, but it was held 
that as there had been no actual faduie of performance 
before the war broke out (for the running days had not 
then expired), and as the agent had not accepted the renun- 
ciation, X was entitled to take advantage of the discharge 
of the contract brought about by the declaration of war. 

(6) If during the performance of a contract one of the 
parties by word or act definitely refuses to continue to 
perform his part, the other party is forthwith exonerated 
from any further performance of his promise, and is at 
once entitled to bring his action. 

In Gort V. The Ambergate Raihvay Company, Cort 
contracted with the defendant Company to supply them 
with 3900 tons of railway chairs at a certain price, to be 
delivered in certain quantities at specified dates. After 
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1787 tons had been delivered, the Company desired Cort 
to deliver no more, as they would not be wanted. He 
brought an action upon the contract, averring readiness 
and willingness to perform his part, and that he had been 
prevented from doing so by the Company. He obtained 
a verdict, and when the Company moved for a new trial 
on the groimd that Cort should have proved not merely 
readiness and willingness to deliver, but an actual delivery, 
the Coml:' held that where a contract was renounced by 
one of the parties the other need only show that he was 
willing to have performed his part. 

at p 148. ‘ When there is an executory contract for the manufacturing and 

supply of goods from time to time, to bo paid for after delivery, if 
the purchaser, havmg accepted and paid for a portion ^of the goods 
contracted for, gives notice to the vendor not to manufacture any 
more, as he has no occasion for them and will not accept or pay for 
them, the vendor having been desirous and able to complete the 
contract, he may, without manufacturing and tendering the rest of 
the goods, maintain an action against the purchaser for breach of 
contract.’ 

li^cjA.c.' So, too, in General Bill-posting Go. v. Atkinson, the 
defendant contracted to serve the Company and not to 
compete with them for a certain period after the termina- 
tion of his engagement. The House of Lords held that 
he was no longer botmd by his covenant not to compete, 
when the Company had repudiated the contract on 
their side l^y wrongfully dismissing him without notice. 

(2) Discharge by reason of impossibility created by the 
act of one party to the contract. 

Here also the impossibility may be created either before 
performance is due or in the course of performance. 
bSty** before the time for performance arrives, 

created makes it impossible that he should perform his promise, 
fOTma^" the effect is the same as though he had renounced the 
contract. 

A promised to assign to X, within seven years from 
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the date of the promise, all his interest in a lease. Before 
the end of seven years A assigned his whole interest to 
another person. It was held that X need not wait until 
the end of seven years to bring his action : — 

‘ The plaintiff has a right to say to the defendant. You have placed 
yourself in a situation in which you cannot perform what you have 
promised r you promised to be ready during the period of seven years, 
and dunng that period I may at any time tender you the money and 
call for an assignment, and expect that you should keep yourself 
ready ; but if I now were to tender you the money you would 
not be ready ; this is a breach of the contract.’ 

A chartered a ship to X, the ship to be placed at X’a 
disposal as soon as she was released from the Glovemment 
service in which she was at the time engaged. Before her 
release A sold her to another person. It was held that 
as he had put it out of his power to perform thereafter 
his contract with X, the contract was at an end and X 
might bring an action for damages forthwith. It was 
argued that A might have bought the ship back in time 
to place her at X’b disposal, but this was regarded as 
too speculative a possibility to take into account. 

(6) The rule of law is similar in cases where one party 
during performance has by his own act made the complete 
performance of the contract impossible. 

An Englishman was engaged by the captain of a war- 
ship owned by the Japanese Government to act as fireman 
on a voyage from the Tyne to Yokohama. In the course 
of the voyage the Japanese Government declared war 
with China, and the Englishman was informed that a 
performance of the contract would bring him under the 
penalties of the Foreign Enlistment Act. It was held 
that he was entitled to leave the ship and sue for the 
wages agreed upon, since the act of the Japanese Govern- 
ment had made his performance of -the contract legally 
impossible. 

The later case of Ogdens Ltd. v. Nelson is a further 
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authority for the proposition that where thex’e is an 
express promise to do a certain thing for a certain time, 
the promisor, if he puts it out of his power to continue 
performance of his promise, is immediately liable to an 
action for loss sustained. 

(3) Discharge, by failure of performance. 

When one party to a contract declares that he will not 
perform lus part. Or so acts as to make it impossible for 
him to do so, he thereby releases the other from the 
contract and its obligations. One of two parties is not 
requii‘ed to tender performance when the other has by act 
or word indicated that ho will not or cannot accept it, 
or will not or cannot do that in return for which the 
performance was promised. 

But one of the parties may claim that though he has 
broken his promise wholly or in part the contract is not 
thereby brought to an end nor the other party discharged 
from his liabilities. We have then to ascertain whether 
the promise of the party injured was given conditionally 
on the performance by the other of that in which he has 
made default. If it was, he is discharged from his 
promise : if it was not, he must perform his promise, and 
bring an action for the damage occasioned by the default 
of the other. 

Herein lies the difference between promises that arc 
independent of one another and promises that are inter- 
dependent, that is, so intimately connected with one 
another that the performance of one is conditional upon 
the performance of the other. 

We shall find that the discharge of contract by failure 
of performance involves questions of three sorts. 

(a) If A and X agree that the performance of their 
respective promises shall be simultaneous, or at least that 
each shall be ready and willing to perform his promise at 
the same time, then the performance of each promise is 
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conditional on this concurrence of readiness and willingness 
to perform ; the conditions are concurrent. Thus in a sale of 
goods where no time is fixed for payment, the buyer must 
be ready to pay and the seller ready to deliver at one and 
the same time. The promises are interdependent and con- 
ditional upon each other, so that if A fails to deliver, X 
may not only sue for damages but may also refuse to pay. 

(6) A contract may be divisible, and may consist of 
promises to do a number of successive act.-^. It is thus 
capable not only of complete performance, but of per- 
formance in part to a greater or less degree. A failure by 
X to perform any part would give a right of action to A ; 
but it would not necessarily discharge A from the per- 
formance of his own obligations under the contract. We 
have to inquire therefore what degree of failtire by X 
will entitle A to say that the consideration for which 
he made his promise has in effect wholly failed and that 
he will not, and is not bound to, perform that which he 
had undertaken to perform. 

(c) A may promise X that he will do or pay something 
in consideration that X on his part promises to do or pay 
something ; and they may both agree that the act or 
payment of X is to be a vital term or ‘ condition ’ going to 
the root of the contract. The performance by A of his 
part of the bargain is in that case conditional on the 
prior act or payment of X Thus, if X fails to do what 


^ Where promise is conditional on the prior performance by X of his 
part of the contract, X'b promise is often called a * condition precedent ’ ; but 
to avoid confusion in the student’s mind, we may speak of it as a * condition ’ 
simply ; that is, a vital term in a contract, the breach of which discharges 
the contract, as opposed to a * warranty,’ the breach of which only gives 
rise to an action for damages. For there is another kind of condition 
precedent, as when A promises X that he will do or pay something on the 
happening of a certain event, possibly beyond the control of the parties 
altogether. Until the event happens, the operation of the contract is 
euepended. The opposite of this kind of condition precedent is a * condition 
subsequent,’ as when two parties agree that the promise of one is to be 
defeasible, or liable to he annidkdf on the happening of a certain event ; 
but that until the event happens the promise shall be binding. 
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he has promised, not only can A sue him for breach of 
contract, but since his promise is conditional on the 
performance by X of his undertaking, A is discharged 
from doing or paying that which he had promised. 

The contract may be made up of several terms of 
varying importance ; and it is then necessary to inquire 
which, if any, is considered by the parties as vital to the 
contract. In other words, we must ascertain, as a matter 
of construction, whether the term that has been broken 
is to be regarded as a ‘ Condition ’ or as a ‘ Warranty.’ 

We may now discuss these three matters in greater 
detail. 

(a) Independent promises and Conditional promises. 

The contrast here is between promises wholly indepen- 
dent of one another and promises in the nature of con- 
current conditions ; the performance of each of which is 
conditional on the simultaneous performance of the other. 

An independent or absolute promise means a promise 
made by A to X in consideration of a promise made by 
X to A, and in such a manner that the total failure in 
the performance of one promise does not discharge the 
promisor. He must perform or tender performance of 
his promise and bring an action for such loss as he has 
sustained by the breach of the promise made to him. 

We may take an illustration from a case of the year 
1649 

‘ Ware brought an action of debt for £500 against Chappell upon 
an indenture of covenants between them, viz. that Ware should raise 
500 soldiers and bring them to such a port, and that Chappell should 
find shipping and victuals for them to transport them to (Salicia ; and 
for not providing the shipping and victuals at the time appointed 
was the action brought. The defendant pleaded that the plaintiff 
had not raised the soldiers at that time ; and to this plea the plaintiff 
demurs. Rolle, C. J., held that there was no condition precedent, 
but that they are distinct and mutual covenants, and that there may 
be several actions brought for them ; and it is not necessary to give 
notice of the number of men raised, for the number is known to be 500 ; 
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and the time for the shipping is also known by the covenants ; and you 
have your remedy against him if he raise not the men, as he hath against 
you .for not providing the shipping.’ 

By the words ‘ several actions ’ is meant that the 
breach of either covenant was a separate cause of action, 
each being an absolute promise, independent of the 
other. 

Modern decisions incline against the construction of 
promises as independent of one another. Where a time 
is definitely fixed for the performance of one promise and 
no date assigned for the performance by the other — if A 
and X agree that A will- buy X’s property and pay for it 
on a certain day and no day is fixed for the conveyance 
by X — ^then X may bring his action in default of payment 
on the day named, and need not aver that he has conveyed 
or offered to convey the lands. But, generally, it is safe 
to say that, in the absence of clear indications to the 
contrary, promises, each of which forms the whole, con- 
sideration for the other, will be held to be concurrent 
conditions — ^the antithesis of absolute or independent 
promises. 

In the contract for the sale of goods, the rule of 
Common Law, now embodied in the Sale of Goods 
Act, was that, unless otherwise agreed, delivery of the 
goods and payment of the price are concurrent con- 
ditions. 

Morton agreed to buy a certain quantity of com from 
Lamb at a fixed price, the com to be delivered in one 
month. It was not delivered and Morton sued for 
damages, alleging that he had been always ready and 
willing to receive the corn. But the Court held that this 
was not enough to make a cause of action. He should have 
alleged that he was always ready and wiUing to pay for 
the corn ; he might, for aught that appeared on the 
pleadings, have discharged the defendant by his non- 
readiness to pay. 
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4B SLC.941. Thus Bayley, J., in Bloxliam v. Sanders, says : — 

at p. 948. ‘ Where gooda are sold, and nothing is said as to the time of the 

delivery or the time of payment, and everything the seller has to 
do with them is complete, the property vests in the buyer, so as to 
subject him to the risk of any accident which may happen to the 
goods, and the seller is liable to deliver them whenever they are demanded 
upon payment of the price ; but the buyer has no right to have possession 
of the goods till he pays the price.' 

(b) Divisible promises : lohat degree of failure of performance 
discharges the contract ? 

Divisible We now come to cases in which it is alleged by one 
promises, g contract that he is discharged from the per- 

formance of his part by the fact that the other party has 
failed to do his, either wholly or to such an extent as to 
defeat the objects for which the contract was made. 

It is plain that a total failure by A to do that which was 
the entii’e consideration for the promise of X, and which 
should have been done before the performance of .X’s 
promise fell due, will exonerate X. But it may be that 
A has done something, though not all that he promised ; 
or the performance of a contract may extend over a 
considerable time during which something has to be done 
by both parties, as in the case of delivery of goods and 
payment of their price by instalments. Here we deal 
with questions of degree. Has one party so far made 
default that the consideration for which the other gave 
his promise has in effect wholly failed ? 

Delivery The best illustrations of divisible promises are to be 
^nfby found in contracts to receive and pay for goods by instal- 
instai. tnents. Where these are numerous, and extend over a 

mentM. 

long time, a default either of delivery or payment does 
not necessarily discharge the contract, though it must of 
course in every case give rise to an action for damages. 
Failure to In Simpson V. Crippin it was agreed that 6000 to 8000 
accept : q| should be delivered in twelve monthly instal- 

'4 ments, the buyer to send waggons to receive them : the 
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buyer sent waggons for only 158 tons in the first month, 
but the seller was not held entitled to rescind the contract. 

In Freeth v. Burr there was a failure to pay for one i^R-gc.r. 
instalment of several deliveries of iron, under an erroneous 
impression on the part of the buyer that he was entitled failure to 
to withhold pa3?ment as a set-off against damages for non- 
delivery of an earlier instalment. In the Mersey Steel 
and Iron Co. v. Naylor there was a similar failure to pay 9 App. ca 
for an instalment, under an impression that, the appellant 
company having gone into liquidation, there was no one 
to whom payment could safely be made when the 
instalment fell due. In neither case was the seller held 
entitled to repudiate the contract by reason of the default. 

On the other hand, where iron was to be delivered in 
four monthly instalments of about 150 tons each, a failure failure to 
to deliver more than 21 tons in the first month was held 
to discharge the buyer. 

Again, where 2000 tons of iron were to be delivered in 
three monthly instalments, failure to accept any during 
the first month discharged the seller. q u b 92. 

But the question of degree may appear in other forms. ^ 

In a charter-party containing a promise to load a complete ^rman^. 
cargo the contract is not necessarily discharged because 
the cargo loaded is not complete. 

Again,, a term in a charter-party that a ship should 
arrive at a certain place at a certain day, or should 
use all due diligence to arrive as soon as possible, is one 
which admits of greater or less failure in performance, 
and according to the circumstances such failure may or 
may not discharge the charterer. 

The question to be answered in all these cases is one Questions 
of fact ; the answer must depend on the circumstances of solved 
each case The question assumes one of two forms — 


* This is substantially the mode in ivhioh the legialatture has stated the 
problem in the Sale of Goods Act, s. 31. See Chalmers, Sale of Goods Act, 
(9th ed.) pp. 86-88. 
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soo 

does the failure of performance amoimt in effect to a 
renunciation on his part who makes default ? does it 
go so far to the root of the contract as to entitle the other 
to say, ‘ I have lost all that I cared to obtain under this 
contract ; further performance cannot made good the 
past default ’ ? 

The answer to the question may be provided by the 
parties themselves. The party who makes the default 
may so act as to leave no doubt that he will not or cannot 
carry out the contract according to its terms. 

Or again, the parties may expressly agree that though 
the promises on both sides are in their nature divisible, 
nothing shall be paid on one side until after entire per- 
formance has taken place on the other. In spch case the 
Courts are relieved of the task of interpretation. 

But if the parties have not provided an answer, we 
come back to the question of fact ; was the breach 
so substantial as to go to the root of the whole contract ? 
or, at any rate, was it such that an intention to repudiate 
the contract may be inferred from it ? The rule was 
stated very clearly by Bigham, J., in Millar's Karri 
Co. V. Weddel, a case of a contract to deliver by instal- 
ments : — 

‘ If the breach is of such a kind or takes place in such circumstances 
aa reasonably to lead to the inference that similar breaches will be com- 
mitted in relation to subsequent deliveries, the whole contract may 
there and then be regarded as repudiated and may be rescinded. 
If for instance a buyer fails to pay for one delivery in such circumstances 
as to lead to the inference that he will not be able to pay for subsequent 
deliveries ; or if a seller delivers goods differing from the requirements 
of the contract, and does so in such circumstances as to lead to the 
inference that he cannot, or will not, deliver any other kind of goods 
in the future, the other contracting party will be under no obligation 
to wait to see wha<^ will happen ; he can at once cancel the contract 
and rid himself of the difficulty.’ 
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(c) Conditiona and WarranUea. 

We have now dealt with promises which admit of more 
or less complete performance ; when default is made on 
one side, the Courts must determine whether or no that 
default amounts to a renunciation of the contract by 
the party making it, or so frustrates the objects of the 
contract as to discharge the party injured from his 
liabilities. 

But contracts are often made up of various statements 
and promises on both sides, differing in character and in 
importance ; the parties may regard some of these as vital, 
others as subsidiary, or collateral, to the main purpose of 
the contract. Where one of these is broken the Court 
must discover, from the tenoiu of the contract or the 
expressed intention of the parties, whether the broken 
term was vital or not. This is always a matter for the 
Court to determine, and is not a question of fact for the 
jury. 

If the parties regarded the term as essential, it is a Con- 
dition : its failvue discharges the contract. If they did 
not regard it as essential, it is a Warranty : its failure 
can only give rise to an action for such damages as have 
been sustained by the failure of that particular term. 

Warranty and Condition alike are parts, and only 
parts, of a contract consisting in various term^. 

Bearing in mind that a Condition may assume the form 
either of a promise that a thing ia or of a promise that 
a thing toill be, we find a good illustration of the former 
in Behn v, Bumeaa, where a ship was stated in the contract 
of charter-party to be ‘ now in the port of Amsterdam,’ 
and the fact that the ship was not in that port at the date 
of the contract discharged the charterei. 

The second kind of Condition is illustrated by the case 
of Olaholm V. Haya. A vessel was chartered to go from 
En g lan d to Trieste and there load a cargo, and the 
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charter-party contained this clause ; ‘ the vessel to sail 
from England on or before the 4th day of February next.’ 

The vessel did not sail for some days after the 4 th of 
February, and on its arrival at Trieste the charterer 
refused to load a cargo and repudiated the contract. The 
judgment of the Court was thus expressed : — 

at p. i68 ‘ Whether a particular olauae in a charter-party shall be held to 

be a condition upon the non-performance of which by the one party 
the other is at liberty to abandon the contract and consider it at 
an end, or whether it amounts to an agreement only, the breach 
whereof is to be recompensed by an action for damages, must depend 
upon the intention of the parties, to be collected in each particular case 
from the terms of the agreement itself, and from the subject-matter to 
which it relates. , . . Upon the whole, we think the intention of the 
parties to this contract sufficiently appears to have been, to insure the 
ship’s sailing at latest by the 4th of February, and that the only mode 
of effecting this is by holding the clause in question to have been 
a condition precedent.’ 

Sale of The contract for the sale of goods furnishes further 
goods : 

illustrations, though the matter is somewhat complicated 
by the distinction between the bargain and sale of specific 
goods and the executory contract of sale. 

Implied In the latter case, that is, in a contract for the sale of 
tions* goods which are not specific, the buyer may of course 
protect himself by express conditions as to quality and 
fitness of the goods. But he is also protected by condithms 
implied by law which secure him, if he has been unable to 
inspect the goods, from being required to accept an article 
»<»5 different to that which he bargained for, or practically 
worthless and unmarketable. 

The Common Law on this subject has now been super- 
57 Viet, seded by the Sale of Goods Act, ss. 13, 14. Where goods 
are sold by description there is an implied condition that 
they should correspond to the description ^ ; where they 

* Chalmers, Sale of Goods Act, (9th ed.) pp. 50, 52. Where the sale is 
by sample and the oontraot oontains a description of the article sold, the 
description and not the sample is the test of performance. If sample and 
Ntchol V. description differ, the buyer may reject the goods, though they correspond 
io*E»! 191. sample, if they do not correspond with the description. 
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are brought for a particular purpose communicated by the 
buyer to the seller there is an implied condition that they 
are reasonably fit for that purpose : where the buyer 
has no opportunity of examining the goods there is an 
implied condition that they are of a merchantable quality. 

These ‘ implied conditions ^ ’ go to the root of the whole 
contract, and their non-fulfilment discharges the buyer 
from his obligation to take delivery of the goods. 

But where specific goods are sold, that is to say, ‘ goods 
identified and agreed upon at the time the contract of sale 
is made,’ the contract operates as a conveyance and the 
property passes at once to the buyer ; he cannot there- 
after reject the goods for non-conformity to the description 
given at ]the time of sale. He is left to obtain such 
damages as he may have suffered by the seller’s default ; 
and this, il the goods should prove wholly valueless, may 
of course represent the whole amount of the price paid. 

The position of the buyer is the same if he has accepted 
goods which at the time of the sale were not specific, and 
which he might therefore have rejected if then worthless- 
ness had been apparent. Such would be the case of seed 
sold as ‘ new growing seed,’ which turned out wholly 
unproductive when sown. The buyer in such a case was 
held entitled to recover the whole price as damages. 

Where therefore the property in the goods has not 
passed to the buyer and the contract is still executory he 
is discharged by failure of any of the ‘ implied conditions.’ 
He may reject the goods, and may fm-ther bring an action 
for such damage as he has sustained. 

Where the property in the goods has passed to the buyer 
he is not discharged though the goods tmm out to be 

^ This sectdon of the Act has happily superseded the use, for this purpose, 
of the term * implied warranty,* a use long ago emphatioally condemned 
by Lord Abinger, though it survived till 1894, to the confusion of all 
terminology relating to the contract of sale. It has not been thought 
necessary to discuss the numerous cases which illustrate the interpreta^ 
tion of this section, wluch arc really a pari of the law of Sale of Goods. 
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worthless ; he must keep the goods, but he may bring an 
action for money paid under the contract in so far as it is 
in excess of the value of the goods, and for any further 
damage occasioned by the breach of warranty. 

The nature of a Warranty as compared with a Condition 
is illustrated by the case of Bettini v. Oye. Bettini entered 
into a contract with Gye, director of the Italian Opera in 
London, for the exclusive use of his services as a singer 
in operas and concerts for a considerable time and on 
a number of terms. Among these terms was an under- 
taking that he would be in London six days at least before 
the commencement of his engagement, for rehearsals. 
He only arrived two days before his engagepient com- 
menced, and Gye thereupon threw up the contract. 

Blackburn, J., in delivering the judgment of the Court 
described the process by which the true meaning of such 
terms in contracts is ascertained. 

First he asked, does the contract give any indication of 
the intention of the parties ? 

‘ Parties may think some matter, apparently of very little im- 
portance, essential ; and if they sufficiently express an intention to 
make the literal fulfilment of such a thing a condition precedent, 
it will be one : or they may thmk that the performance of some matter 
apparently of essential importance and pnma facie a condition pre- 
cedent is not really vital, and may be compensated for in damages, 
and if they sufficiently expressed such an mtention, it will not be 
a condition precedent.’ 

He found in the contract no such expression of the inten- 
tion of the parties ; this being so, the interpretation of 
the disputed term remained for the Comi;. It was held 
that the term as to rehearsals was not vital to the con- 
tract, and was not a Condition : its breach did not 
operate as a discharge and could be compensated by 
damages. 

A Warranty may be called a more or less imqualified 
promise of indemnity against a failure in the performance 
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of a particular term in the contract. The phrase can be 
illustrated by the contract between a railway company 
and* its passengers. It is sometimes said that a railway 
company as a common carrier warrants the safety of 
a passenger’s luggage, but does not warrant his punctual 
arrival at his destination in accordance with its time 
tables. In the true use of the term warranty, as distinct 
from condition, the company warrants the one just t^s 
much as it warrants the other. In each case it makes Richards v 

. , . , . , . , LB.&S.C. 

a promise subsidiary to the entire contract, but in the 

Co*, 7 C o 

case of the luggage its promise is qualified only by the *39 
excepted risks incident to the contract of a common lc Blanche 
carrier ; in the case of the time table its promise amounts p 
to no more than an undertaking to use reasonable diligence d 
to ensure punctuality. The answer to the question 
whether a promise is or is not a warranty does not depend 
on the greater or less degree of diligence which is exacted 
or undertaken in the performance of it, but on the mode 
in which the breach of it affects the liabilities of the other 
party. 

It is right to observe that the word Warranty is used in 
a great variety of senses and that in insurance law the 
term is not unfrequently convertible with Condition. It 
is so used in the Marine Insurance Act, 1906. But it is s* *3-41 
submitted that its primary meaning is that above assigned 
to it. ‘A warranty is an express or implied statement of LordAbm 
something which the party undertakes shall be a term in SliServ'" 
the contract and, though part of the contract, collateral 4 Sf &"V 
to the express object of it ; ’ or, to take a definition from Lord Hai. 
a more recent case, ‘the proper significance of the word 
in the law of England is an agreement which refers to the [^9«] * 
subject-matter of a contract, but, not being an essential 
part of the contract either intrinsically or by agreement, 
is collateral to the main purpose of such contract.’ 

^ See note on meaning of the word ‘Warranty’ at the end of the 
chapter. 
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One cause of the confusion which overhangs the use of 
the term warranty arises from the rule that a condition 
may, as it were, change its character in the course of the 
performance of a contract ; a condition the breach of 
which would have effected a discharge if treated so at 
once by the promisee, ceases to be a condition if he goes 
on with the contract and takes a benefit tmder it. It is 
then called a warranty 

This aspect of a condition is well illustrated by the case 
of Piist V. Dome. A vessel was chartered for a voyage to 
Sydney ; the charterer promised to pay £1550 in full for 
tliis use of the vessel on condition of her taking a cargo 
of not less than 1000 tons weight and measurement. He 
had the use of the vessel as agreed upon ; bpt she was 
not capable of holding so large a cargo as had been made 
a condition of the contract. He refused to pay the sum 
agreed upon, pleading the breach of this condition. The 
term in the contract as to weight and bulk of cargo was 
held to have amounted, in its inception, to a condition. 
Blackburn, J., said : — 

* when the matter vxxs still executory^ the charterer had refused 
to put any goods on board, on the ground that the vessel was not 
of the capacity for which he had stipulated, 1 mil not say that he 
might not have been justified in repudicUing the contract altogether ; 
and in that case the condition would have been a condition prece- 
dent in the full sense.’ But he added : — ‘ Is not this a case in which 
a substantial part of the consideration has been received ? And to 
say that the failure of a single ton (which would be enough to sup- 
port the plea) is to prevent the defendant from being compelled to 
pay anything at all, would be deciding contrary to the exception put 
in the case of Behn u. Burness.^ 


NOTE ON THE VARIOUS MEANINGS OP ‘WARRANTY’ 

For the purposes of the contract for the sale of goods the sense in 
which the word warrardy is used in this chapter is adopted in the 
Sale of Goods Act, 1893, s. 62, but it may be worth setting out some of 
the uses of the term to be found in the Exports : — 


‘ See Sale of Goods Act, 1893, ss. ii, 53, and Chalmers, Sale of Goods 
Act, (9th ed.) pp. 37 - 40 , 126-129. 
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(1) It has been used as equivalent to a condition precedent m the 
sense of a descriptive stcUement vital to the contract : Behn v, Burness, 
3 B^ & S. 751. 

(2) It has been used as equivalent to a condition precedent in the 
sense of a promise vital to the contract; Bphn v, Bvmess, 

(3) It is used as meaning a condition the breach of which has been 
acquiesced in^ and which therefore forms a cause of action but does not 
create a discharge : Behn v. Burness, 

(4} In relation to the sale of goods it is used as meaning an independ- 
ent subsidiary promise, ‘ collateral to the main object of the contract, 
the breach of which gives lise to a claim for damages, but not to a right 
to reject the goods ’ : Chanter v, Hopkins^ 4 M. & W. 404. This, it is 
submitted, is the proper use of the word. 

(5) In relation to the sale of goods, warranty has been used for an 
express promise that an article shall answer a particular standard of 
quality ; this promise is a condition until the sale is executed, a war- 
ranty after it is executed ; Street v Blay^ 2 B. & A. 456. 

(6) Implied warranty is a term used very often in such a sense as to 
amount to a repetition by implication of the express undertaking of 
one of the contracting parties ; Jones v. Just, L. R. 3 Q. B. 197. Thus 
there was said to be an implied warranty in an executory contract of 
sale that goods shall answer to their specific description and be of a 
merchantable quality. This is now an implied condition . Sale of 
Goods Act, ss. 13, 14. 

Implied warranty of seaworthiness is a co?idtiion of the same charac- 
ter. It is an undertaking, which is implied in every voyage policy of 
marine insurance, that the vessel insured shall be reasonably fit ^ as to 
repairs, equipment, and crew, and in all other respects; to encounter 
the ordinary perils of the voyage insured at the time of sailing upon it * • 
Dixon V, Sadler, 5 M. & W. 414 ; Manne Insurance Act, 1906, s. 39. 

Implied warranty of title has been a vexed question, and there are 
oonfiicting cases {Eicholz v. Bannister, 17 C. B., N. 8. 708 ; Baguely 
V, Hawley, L. R. 2 C. P. 625). In the contract of sale of goods, the 
undertaking for title is now an implied condition: Sale of Goods 
Act, 1893, 8. 12. 

Implied warranty of authority is the undertaking which a professed 
agent is supposed to give to the party with whom he contracts, that he 
has the authority which he professes to have. Implied warranty of 
possibility is a supposed undertaking that a promise is not impossible of 
performance : Collen v. Wright, 7 E. & B. 301 ; 8 E. & B. 647 ; Clifford 
V. Watts, L. R. 5 C. P. 577. 

And it is to be noticed that even in manne insurance policies, in 
which as a general rule the word * warranty’ is used in the sense 
commonly assigned to ‘condition’, examples to the contrary are 
found. Thus ‘ warranted free of particular average ’ only means that 
it is agreed that no claim is to be made under the policy for a partial 
(as opposed to total) loss. 


See 

Appendix, 

tormv 

B.&C. 
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Impossibility of performance may appear on the face 
of the contract, or may exist, unknown to the parties, at 
the time of making the contract, or may arise after the 
contract is made. It is with this last sort of impossibility 
that we have to do. 

Where there is obvious physical impossibility, or legal 
impossibility apparent upon the face of the promise, there 
is no contract, because such a promise is no real considera- 
tion for any promise given in respect of it. 

Impossibility which arises from the non-existence of 
the subject-matter of the contract avoids it. This may 
be based on mutual mistake, for the parties have con- 
tracted on an assumption, which turns out to be false, 
that there is something to contract about. 

Impossibility which arises subsequently to the forma- 
tion of a contract is commonly said not to excuse from 
performance. This was, as a matter of history, un- 
doubtedly the general rule at one time, and, in theory at 
any rate, it may still be so stated ; yet the exceptions 
allowed in modern times (as will be seen hereafter) have 
so eaten into it as almost to outgrow in importance the rule 
itself. 

We have spoken of what are termed ‘ conditions subse- 
quent,’ or ‘ excepted risks,’ and what was then said may 
serve to explain the rule now laid down. If the promisor 
make the performance of his promise conditional upon its 
continued possibility, the promisee takes the risk. If 
performance should become impossible, the promisee 
must bear the loss. If the promisor makes his promise 
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imconditionally, he takes the risk of being held liable even 
though performance should become impossible by oircum* 
stasLces beyond his control. 

Paradine sued Jane for rent due upon a lease. Jane Paradmev. 
pleaded ‘ that a certain German Prince, by name Prince ^leyn, 26. 
Rupert, an alien born, enemy to the king and his kingdom, 
had invaded the realm with an hostile army of men ; and 
with the same force did enter upon the defendant’s 
possession, and him ei^lled and held out of possession 

whereby he could not take the profits.’ The 

plea then was in substance that the rent was not due 
because the lessee had been deprived, by events beyond 
his control, of the profits from which the rent should have 
come. But the Court held that this was no excuse — 

tf 

‘ and this difEerenoe was takeiip that w/iere the law creates a dviy 
or charge and the party is disabled to perform it without any 
default m him, and hath no remedy over, there the law will excuse 
him. As in the case of Waste, if a house be destroyed by tempest, or 
by enemies, the lessee is excused. . . . But when the party by his own 
contract creates a duty or charge upon himseif, he is bound to make it 
good, if he may, notwithstanding any accident by inevitable necessity, 
because he might have provided against it by his contract. And 
therefore if the lessee covenant to repair a house, though it be burnt by 
lightning, or thrown down by enemies, yet he ought to repair it.* 

The case suggested by the concluding words of the Re<)niond 
above quotation did in fact occur during the late war, [1^"*°"’ 
a house being damaged by a bomb discharged by an 
enemy aeroplane, and it was held that, in accordance 
with the judgment in Paradine v. Jane, the lessee must '*"• 
repair the damage. 

Modem illustrations of the rule are to be found in the 
promise made by the charterer of a vessel to the ship- 
owner that the cargo shall be imloaded within a certain 
number of days or payment made as ‘ demxirrage.’ 

A cargo of timber was agreed to be made up into rafts 
by the master of the ship, and in that state removed by 
the charterer. Storms prevented the master from doing 

a«ie s b 
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I Q B. D. iiig part, but this default did not release the charterer 
from his promise to have the cargo unloaded within the 
time specified. So too a dock strike affecting the labour 
engaged both by ship-owner and charterer does not 
release the latter. He makes ‘ an absolute contract to 
have the cargo miloaded within a specified time. In such 
a case the merchant takes the risk It need hardly be 
said that the parties may, if they choose, provide expressly 
in theii' contract against such risks, and, as a matter of fact, 
they commonly do so, the tendency in modern charter- 
parties being always to expand the list of excepted risks. 

There is, however, a group of cases in which (in certain 
circumstances) impossibility of performance does dis- 
charge the contract. The law on this subject has been 
rapidly developed of recent years and may be still in the 
making. The principles on which it is based were for 
a long time not clearly appreciated, but have now been 
expoxmded in a series of decisions arising out of the late 
war and its effect on contractual obligations. 

1 o Easi 530. Lord EUenborough in A tkinson v. Ritchie, (1809) explained 

the decision in Paradine v. Ja?i,e on the ground that no term 
could be implied in a contract which the parties might 
themselves have expressed. So the law stood until Taylor 
& s. V. Caldwell (1863) where the defendant had agreed to 
give the plaintiff the use of a music-hall for the pmpose 
of a concert. Before the day of performance arrived, the 
music-hall was destroyed by fire, and Taylor sued Caldwell 
for damages for breach of the contract which Caldwell, 
through no fault of his own, was no longer able to perform. 
It was held that such a contract must be regarded as 
‘ subject to an implied condition that the parties shall be 

' Compare this case with one in which the charter-party does not &x 
a definite time for onloadmg the cargo. In such cases a reasonable time is 
allowed, and the event of a dock strike or any other obstacle beyond the 
control of the charterer would extend the time which should be regarded ss 
reasonable. 


Hultheti V. 
Siewait, 



Budifeti V 
Binnincrton, 
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excused in case before breach performance becomes 
impossible from the perishing of the thing without 
default of the contractor/ 

The doctrine of the implied term, whereby a contract 
might be discharged through subsequent impossibility of 
performance, being once accepted, the question then arose 
as to the nature of the circumstances in which such 
a term could or ought to be implied. Was the doctrine 
confined to cases like Taylor v. Caldwell^ or was it of more 
general application ? The judgment of Lord Lorebura 
in Tamplin v, Anglo- Meodcan Co. explains the doctrine 
and the reasons on which it is based * — 

‘ A Court can and ought to examine the contract and the circum- 
stances in which it was made, not of course to vary, but only to explain 
it, in order to see whether or not from the nature of it the parties must 
have made their bargain on the footing that a particular thing or state 
of things would continue to exist. And if they must have done so, 
then a term to that effect will be implied, though it be not expressed 
in the contract. . . . Sometimes it is put that performance has become 
impossible, and that the party concerned did not promise to perform 
an impossibility. Sometimes it is put that the parties contemplated 
a certain state of things which fell out otherwise. In most of the 
cases it is said that there was an implied condition in the contract 
which operated to release the parties from performing it, and in all 
of them I think that was at the bottom the principle upon which the 
C/Ourt proceeded. It is in my opinion the true principle, for no Cburt 
has an absolving power, but it can infer from the nature of the contract 
and the surrounding circumstances that a condition which was not 
expressed was a foundation on which the parties contracted. . . . Were 
the altered circumstances such that, had they thought of them, they 
would have taken their chance of them, or such that as sensible men 
they would have said, “ If that happens, of course it is all over between 
us ” ? What, in fact, was the true meaning of the contract ? ’ 

Bearing in mind these general principles, we find that 
the cases in which the Courts have implied a term whereby 
a contract is discharged through impossibility of per- 
formance may be grouped under five heads. 


B b 2 



372 


DISCHARGE OF CONTRACT 


Pftrt V 


(i) Where 
there be 
change of 
the law. 


(i) Where performance becomes impossible through a 
change of law. 


Baiiy V Dr Baily was lessee to De Oespigny, for a term of 89 years, 
of a plot of land : De Crespigny retained the adjoining 
land, and covenanted that neither he nor his assigns would, 
during the term, erect any but ornamental buildings on 
a certain paddock fronting the demised premises. A 
Railway Company, acting under parliamentary^ powers, 
took the paddock compulsorily, and built a station upon 
it. Baily sued De Crespigny upon the covenant : it was 
held that impossibility created by Statute excused him 
from the observance of his covenant. 


at p 186, ‘ The Legislature, by compelling him to part with his land to 

a railway company, whom he could not bind by any stipulation, as 
he could an assignee chosen by himself, htis created a new kind of assign^ 
such 08 was not in the contemplation of the parties when the contract 
was entered into. To hold the defendant responsible for the acts of 
such an assignee is to make an entirely new contract for the parties.’ 


Raiiiv And it seems that the same result will now follow 

Compafiia 

souy” where a contract to be performed abroad becomes im- 

[Igro]’ possible of performance because a change in the foreign 
B 187, made its performance illegal. 

‘ Where a contract requires an act to be done in a foreign country, 
it is, in the absence of very special circumstances, an implic^d term of 
the continuing validity of such a provision that the act to be done in 
the foreign country shall not be illegal by the law of that country, ’ 


(2) De- (2) Where performance becomes impossible through the 
ofsubjMt destruUion of a specific thing essential to the performance of 
matter. contract. 

3B*s8a6 The oase of Taylor v. Galdwdl, already cited, is the 
leading oase under this head. 

UR.2C.P. The same principle was applied in Appleby v. Myers. 
***'’ The plaintiffs undertook to erect certain machinery upon 
the defendant’s premises and keep it in repair for two 
years. While the work was in progress the premises 
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were wholly destroyed by fire. It was held that there 
was no absolute promise by Myers that his premises 
should continue in a fit state for Appleby’s work, that the 
fire was a misfortune equally afieoting both parties, and 
that the contract was discharged. 

And it is not necessary that the destruction of the thing 
should be absolute : it is enough if it ceases so to exist as 
to be fit or available for the purpose contemplated by the 
contract. In Nickoll v. Ashton, a cargo sold by the 
defendants to the plaintifis was to be shipped by a specified 
ship ; without default on the defendants’ part the ship 
was so damaged by stranding as to be unable to load 
within the time agreed, and the Court held that in these 
circumstances the contract must be treated as at an end. 

In another case, the Government requisitioned under 
statutory powers a parcel of wheat lying in a Liverpool 
warehouse which A had contracted to sell to X. It was 
held that the vendor was discharged from his obligation 
to deliver. 


(3) Where performance becomes impossible because a 
particular state of things, the existence or continuance of 
which formed the basis of the contract, ceases to exist or 
continue. 

This group of cases was much discussed in connexion 
with contracts made in view of the ceremonies contem- 
plated at the time of the coronation in 1902, and frustrated 
by the illness of King Edward. 

In Krdl v. Henry, the defendant agreed to hire the 
plaintifi’s flat for June 26 and 27 ; the contract contained 
no reference to the coronation processions, but they were 
to take plaice on those days and to pass by the flat . The 
rent had not become payable when the processions were 
abandoned and the Court of Appeal held that the plaintiff 
could not recover it. 


[igoiJiK.B 
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‘Idonotthmk,’said Vaughan Williams, L. J., ‘that the principle . . . . 
is limited to cases in which the event causing the impossibility of 
performance is the destruction or non-existence of some thing which is 
the subject-matter of the contract, or of some condition or state of 
things expressly specified as a condition of it. I think that you first 
have to ascertain, not neeessarily from the terms of the contract, but 
if required from necessary inferences drawn from surrounding circum- 
stances, recognized by both contracting parties, what is the substance 
of the contract, and then to ask the question whether that substantial 
contract needs for its foimdation the assumption of the existence of 
a particular state of things.’ 

But if the existence of a particular state of things is 
merely the motive or inducement to one party to enter into 
the contract but cannot be said to be the basis on which 
the contract was entered into, the rule has no application. 
The charter of a ship* to see the coronation review and to 
cruise round the fleet was held to be a contract of this 
kind in Herne Bay 88. Co. v. HuUcmt ; but obviously it 
is often very difficult to draw the distinction. 

It is not perhaps strictly accurate to say that in Krdl v. 
Henry the contract became impossible of performance 
by reason of King Edward’s illness ; for the flat was still 
at Henry’s disposal. It may be that the case should 
rather be regarded as an example of a contract discharged 
by reason of an implied condition subsequent, unless 
indeed it can be said that Krell’s contract was to supply 
a flat from which a procession could be seen on the days 
fixed. 

( 4 ) W here through superveniibg circumstances performance 
becomes impossible ivithin the time, or in the, rmnner, 
contemplated by the parties. 

If the supervening circumstances which make per- 
formance impossible are such that the parties must 
necessarily have contracted on the footing that, if they 
occur, the basis and the object of the contract are gone, 
then their occurrence will operate as a discharge. Mere 
unexpected delay is not sufficient. The interruption 
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must be so long ‘ as to destroy the identity of the work 
or service, when resumed, with the work or service when 
interrupted.’ This is sometimes expressed by saying that 
a contract is discharged by supervening circumstances 
which bring about its ‘ commercial frustration.’ But the 
rule is no different in the case of commercial contracts 
from what it is in the case of contracts of another kind, 
though it is usually less difficult to say when the object of 
a commercial contract is in fact frustrated. The rule is a 
general one for contracts of all kinds. 

The three following cases afford illustrations ; but 
reference should also be made to the judgments of the 
House of Lords in Bank Line v. Capd, and especially that 
of Lord Supaner, for a discussion of the principles which 
underlie the rule and of the manner of its application to 
the circumstances of particular cases. 

Geipel chartered a vessel belonging to Smith to go to 
a spout, load a cargo of coals and proceed thence to 
Hamburg. Wfir broke out between France and Germany 
and the port of Hambing was blockaded by the French 
fleet. It was held that the contract was discharged. 

Messrs. Dick, Kerr & Co. contracted with the Metro- 
politan Water Board to construct a reservoir within six 
years. During the course of construction the Minister of 
Munitions, acting under statutory powers, required them 
to cease work on their contract and remove their plant. 
No period of time was fixed during which the orders of 
the Minister were to remain effective, and the House of 
Lords held that the interruption created by the prohibi- 
tion was of such a character and duration as to make 
the contract, when resumed, in effect a different contract, 
and that the original contract was therefore discharged. 

A shipowner engaged a seaman imder articles which 
provided for a two years’ engagement. While the articles 
were still running the ship was seized by the German 
authorities in a Belgian port and the crew were interned 
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for an indefinite period. The contract was held to be 
discharged, and the ship-owner to be no longer under any 
obligation to continue the payment of the seaman’s wages. 
Parties In all these cases there was *a failure of something 
tract on which was at the basis of the contract in the mind and 
romptton Intention of the contracting parties ’ — ^free access to 
rfthe^ Hamburg, liberty to proceed with the construction of 
contract, the reservoir without arbitrary interference by the 
Executive, a right to sail the seas without let or hindrance 
for two years. These matters must have been assumed 
by both parties as the foundation of the contracts into 
which they respectively entered. But a contract may 
often be rendered impossible of performance by a super- 
vening event which never entered into the calculations 
BUckbn^ of one party at all. Thus a vendor may find it impossible 
V- Anen, to Obtain the goods which he has contracted to sell, 
J K B. 4^7.' l^eco-use the outbreak of war has cut ofi a particular 
source of supply of which he had intended to avail 
himself; but the purchaser may know nothing of his 
intentions in this respect and may (if he thought about 
it at all) have assumed that the goods would be sold 
from the vendor’s own stocks. The fact that they were 
intended by the vendor to be obtained from an enemy 
country was not therefore the basis of the contract in 
the mind of both parties, and the vendor must in such 
a case fulfil his bargain or pay damages if he does not. 

(5) Where performance of a contract for personal services 
is rendered impossible by the dmth or incapacitating illness 
of the promisor. 

It is easy to see how readily such a term might be implied 
in a contract for personal services, and it is probable that 
it was in this class of case that the first exception was made 
(though not consciously so by the Courts) to the rule laid 
down in AtMnson v. Ritchie. 

In Stubbs V. Holywell Ry. Co. it was held that a contract 
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for personal services was put an end to by the death of 
the party by whom the services were to be rendered. 

‘ The man’s life,’ said Martin, B., ‘ was an implied con- 
dition of the contract.’ 

In Robinson v, Davison an action was brought for 
damage sustained by a breach of contract on the part of 
an eminent pianoforte player, who having promised to 
perform at a concert, was prevented from doing so by 
dangerous illness. Judgment was given for the defendant, 
on the ground that the continued good health of the de- 
fendant was a condition ‘ annexed to the agreement.’ 

One or two matters remain to be noticed in connexion 
with this sijibject. 

First, it will be seen that all the above cases are, strictly 
speaking, examples of discharge by agreement ; for the 
discharge takes place in virtue of an implied term in 
the contract itself, which it is assumed that the parties 
intended and agreed should form part of their bargain. 

Secondly, it must be remembered that no term can be 
implied which would be inconsistent with any of the express 
terms of the contract. Expressum facit cessare taciturn. 
But it must aways be a question of construction whether 
the suggested implication is inconsistent with an express 
term. Where a time-charterer sought to treat the charter- 
party as at end because by reason of an embargo for many 
months he could not have any use of the ship, the ship- 
owner relied on an exception of ‘restraint of princes,’ 
alleging that he had only promised such services as were 
possible in face of such restraints, and claimed that the 
charterer must go on paying the hire. The Court over- 
ruled this contention : the contract contemplated a 
certain adventure, in the course of performing which the 
exception was to apply. But when by an overpowering 
cause the contemplated adventure became impossible, 
the whole contract, including the exceptions expressed in 
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Bank Linp it, WAS held to be at an end in virtue of an implied term 
[1919] A. c. that it should be so in such an event. 

Accrued Thirdly, the contract is valid and subsisting up to the 
^ected”^ moment of discharge, and all rights accrued up to that 
moment can be enforced. Thus in one of the Coronation 
cases, where the rent of the windows was payable in 
^.^dierv advance, it was held that it could be recovered, even 
(iqo 4 iiK.B. though the procession was abandoned. But after dis- 
charge no. rights or obligations can arise. 



CHAPTER XVI 

Discharge of Contract by Operation of Law 

Thebe are rules of law which, operating upon certain 
sets of circumstances, will bring about the discharge of 
a contract, and these we will briefly consider. 

Merger. 

If a higher security be accepted in the place of a lower, 
the security, which in the eye of the law is inferior in 
operative power, ipso facto, whatever may be the intention 
of the parties, merges and is extinguished in the higher. 

We have already seen an instance of this in the case 
of judgment recovered, which extinguishes by merger the 
right of action arising from breach of contract. 

And, in like manner, if two parties to a simple contract 
embody its contents in a deed which they both execute, 
the simple contract is thereby discharged. 

The rules governing this process may be thus sum- 
marized : — 

(а) The two securities must be different in their legal 
operation, the one of a higher efficacy than the other. 
A second security taken in addition to one similar in 
character will not affect its validity, unless there be dis- 
cliarge by substituted agreement. 

(б) The subject-matter of the two securities must be 
identical. 

(c) The parties must be the same. 

The rights and liabilities under a contract are also extin- 
guished if they become vested by assignment or otherwise 
in the same person, for a man cannot contract with him- 
self. Where a term of years becomes vested in the 
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Capital Md immediate reversioner, it merges in the reversion and all 
RhSeg' covenants attached to it are extinguished, though by a 
631?** * Equity, which since the Judicature Acts applies in 

all Courts, the intention of the parties may operate to 
Naah V De prevent the occurrence of a merger. Similarly, a bill of 
[1900] 2 Qb exchange is discharged, if the acceptor should eventually 
become the holder of it. 


Rules as to 
alteration. 


Patti nson v 
Luckley, 

JL R. 10 Ex. 
330. 
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Alteration or Loss of a Written Instrument. 

If a deed or contract in writing be altered by addition 
or erasure, it is discharged, subject to the following 
rules : — 

(а) The alteration must be made by a party to the 
contract, or by a stranger while the document is in the 
possession of a party to the contract and for his benefit. 

Alteration by accident or mistake occurring under such 
circumstances as to negative the idea of intention will not 
invalidate the document. 

(б) The alteration must be made without the consent of 
the other party, else it would operate as a new agreement. 

(c) The alteration must (it seems) be made in a material 
part What amounts to a material alteration must needs 
depend upon the character of the instrument, and it is 
possible for the character of an instrument to be effected 
by an alteration which does not touch the contractual 
rights set forth in it. In a Bank of England note the 
promise to pay made by the Bank is not touched by an 
alteration in the number of the note ; but the fact that 
a Bank note is a part of the currency, and that the number 
placed on it is put to important uses by the Bank and by 
the public for the detection of forgery and theft, causes 
an alteration in the number to be regarded as material 
and to invalidate the note. 


' In Oroockemt v. Fletcher, i H. & N. 893, 912, the rale appears to have 
been stated in terms which would imply that any alteration would effect 
a discharge ; but this seems unreasonable# 
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An alteration, therefore, to effect a discharge of the con- 
tract, need not be an alteration of the contmct, but must 
be ‘an alteration of the instrument in a material way.’ 

The Bills of Exchange Act, 1882, s. 64, provides that a bill 
shall not be avoided as against a holder in due course, 
though it has been materially altered, ‘ if the alteration 
is not apparent,’ and the holder may enforce payment of »■ 
it according to its original tenour. The provisions of the 
Act respecting bills apply to promissory notes ‘with 
the necessary modifications.’ These last words have 
been held to exclude Bank of England notes, and there- 
fore do not affect the decision in SuffdVa case. 

The loss of a written instrument only affects the rights Loss, 
of the parties in so far as it may occasion a difficulty of 
proof ^ ; but an exception to this rule exists in the case 
of bills of exchange and promissory notes. If the holder Hannrd v. 

, , , . 1 i j** ' Robinson, 7 

of the instrument lose it, he loses his rights under it, b kc,qo. 

, Conflans 

unless he offer to the party primarily hablo upon it an 
indemnity against possible claims. l.r.3C.p i. 

Bankruptcy. 

Bankruptcy effects a statutory release from debts and Bank- 
liabilities provable under the bankruptcy, when the 
bankrupt has obtained from the Court an order of dis- 
charge. It is sufficient to call attention to this mode of 
discharge, without entering into a discussion as to the 
nature and effects of Bankruptcy, or the provisions of the 
Bankruptcy Act, 1914, which consolidates earlier enact- 
ments upon the subject. 

When a man becomes bankrupt his property passes to 
his trustee, who can, as far as rights ex contractu are con- 
cerned (and we are not concerned with an3^hing else), 

• Where the documents are proved to be lost, psirol evidence may be 
given of the contents of a written acknowledgment of a debt barred by 
the Statute of Limitation {Hoydon v, WiOictnUt 7 I® case 

of a memonndnm tinder the Statute of Frauds the matter is not clear 
{Niehol V. Berwick, 28 I* J. Ex. 4). 
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exercise the rights of the bankrupt, and can also do what 
the bankrupt could not do, since he can repudiate con- 
tracts if they appear to be unprofitable, 
t. a8. When the bankrupt obtains an order of discharge he is 
w^bb, ^ discharged from all debts provable under the bankruptcy, 
whether or no they were proved, and even if the creditor 
was in ignorance of the bankruptcy proceedings. But 
*. a6(a). the bankrupt’s discharge may also be granted subject to 
conditions. The Court may require that he shall consent 
to judgment being entered against him for debts unsatis- 
fied at the date of the discharge : and execution may be 
issued on such judgment with leave of the Court, 
s. a8(i) In no case is the bankrupt discharged from liability 
incurred by fraud or fraudulent breacli of trust committed 
by him. 



PART VI 

REMEDIES FOR BREACH OF CONTRACT 


CHAPTER XVH 

Remedies for Breach of Contract 

§ 1. N<U,ure of the Remedies for Breach. 

We have already endeavoured to ascertain the rules Remedieis 
which govern the discharge of contract by breach, and it breach, 
now remains to consider the various remedies which are 
open to the person injured by the breach, whether the 
breach is of such a kind as to discharge the contract 
or not. 

If a contract is broken, the person injured acquii’es or 
may acquire three distinct rights : (i) a right (in certain 
circumstances) to be exonerated from further performance ; 

(2) a right, if he has done anythuig under the contract, 
to sue upon a qvantum meruit, a cause of action distinct 
from that arising out of the original contract, and based 
upon a new contract originatiiig in the conduct of the 
parties ; (d) a right of action upon the contract, or upon 
the term of the contract that has been broken. 

(1) We have in an earlier chapter sufficiently dis- 
cussed breaches of contract which effect a discharge of 
the whole contract ; and no more need be said upon the 
subject here. 

(2) The injured party, however, may have already done Quaraum 
a part, though not all, of that which he waa bound to do 
under the contract. In such a case, if the breach amounts 

to a discharge, he may sue for damages arising from the 
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breach, or he may sue upon a qiumtum meruit ; that is, for 
the value of so much as he has already done. 

* If a man agrees to deliver me one himdred quarters 
of corn, and after I have received ten quarters, I decline 
taking any more, he is at all events entitled to recover 
against me the value of the ten that I have received.’ 

This claim for a qmntum meruit is not a claim upon the 
original contract (as the claim for damages would be) but 
is in effect a claim upon a new and distinct contract 
arising from the offer of that which the party siiing has 
done and its acceptance by the other party. It might be 
more safely and correctly described as an incident of, 
rather than a remedy for, Breach. 

The right of the injured party to sue in this way on a 
quantum meruit for work done under the original contract 
is frequently and emphatically stated to depend on the 
fact that the original contract has been discharged : — 


Huile V. ‘ It is 8%i*I to bo an invariably true proposition, that wherever one of 
parties to a special contract not under seal has in an unqualified 
manner refused to perform his side of the contract, or has disabled 
himself from performing it by his own act, the other party has there- 
upon a right to elect to rescind it, and may, on doing so, immediately 
sue on a quantum meruit, for anything which he had done under it 
previously to the rescission.* 

It is possible that A may have done nothing under the 
contract which can be estimated at a money value ; then 
if the breach is such as to amount to a discharge, ^i’s sole 
remedy is to sue upon the original contract for the damage 
that he has sustained ; though he is of course exonerated 
from such performance as may still be due from him on 
his own part. 

The right to sue on a quantum meruit, strictly speaking, 
only arises where the contract is one in which nothing is 
froni one party until the other has wholly performed 
■'^.673. work or services stipulated for; the case of a builder 
who contracts to build a house for a lump sum may be 
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taken as an example. If one party by repudiating the 
contract prevents the other from putting himself into 
a position to claim the sum agreed upon in the event of 
performance, it would obviously be imjust that the latter 
should not at any rate be entitled to claim payment for 
that which he has already done and was ready and 
willing to complete, if he had been allowed to do so. 
But the expression qtiatUum rnentit is also used loosely to 
describe claims for sums due otherwise than for work 
done in part-perfornjance of a lump sum contract which 
has been not only broken but discharged. The sum sued 
for under that designation may sometimes be for work 
done under the contract, but not in accordance with its 
terms; or for work done or goods supplied irrespective of 
any special contract. 

In the first case the remedy arises out of the breach and 
when the contract has been discharged by breach. In the 
second case, the remedy is on a contract substituted for 
that which the parties originally made and is distinct from 
the remedy in damages for the broken contract. In the 
third case, we have a contract formed by acceptance of 
goods or services for which a reasonable man would 
expect to be required to pay ; and here we part com- 
pany with any connexion between qimntum. meruit and 
breach. 

A defendant cannot be called on to pay for work which is 
not in accordance with the terms of the contract and which 
he has had no opportunity given him of deciding to accept 
or reject. Where a ship-repairer agreed for a lump sum 
to repair a ship, and not only did the work agreed upon in 
a manner which departed materially from the terms of his 
contract but also did a good deal more than was agreed 
upon Avithout any authority from the ship-owner, it was 
held that he could recover nothing. He could not recover 
under the original contract, because he had not performed 
it ; nor under a substituted contract because' the ship- 
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owner had not agreed to any substituted performance ; 
nor could any agreement be inferred from the fact that 
the defendant had received liis ship back and kept her. 
The ship was his own property and he had no option but 
to take her back in the condition in which the plaintiff 
had left her, and to make the best of circumstances which 
had arisen through no fault of his own. 

(3) Lastly, we have to consider what are the remedies 
open to a person who is injured by the breach of a contract 
made with him whether or no that breach discharges him 
from further performance. 

The remedies are of two kinds : he may seek to obtain 
damages for the loss he has sustained ; or he may seek to 
obtain a decree for specific performance ; or an injunction 
to enforce the promised acts or forbearances of the other 
party. 

But there is this difference between the two remedies ; 
every breach of contract entitles the injured party to 
danMges, though they be but nominal ; but it is only in 
the case of certain contracts and under certain circum- 
stances that specific performance or an injunction can be 
obtained. 

The topic is one wliich barely comes within the scope 
of this work; but an endeavom' will be made to state 
briefly some elementary rules which govern the two 
remedies in question. 


§ 2. Damages. 

When a contract is broken and action is brought upon 
it, — the damages being unliquidated, that is to say, 
unascertained in the terms of the contract, — how are we 
to arrive at the amount which the plaintiff, if successful, 
is entitled to recover ? 

(i) ‘The rule of the Common Law is, that where a 
party sustains a loss by reason of a breach of contract, he 
is, so far as money can do it, to be placed in the same 
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situation, with respect to damages, as if the contract represent 
had been performed.’ 

Where no loss accrues from the breach of contract, ' 
the plaintiff is nevertheless entitled to a verdict, but for 
nominal damages only, and ‘ nominal damages, in fact, 
mean a sum of money that may be spoken of, but that 
has no existence in point of quantity,’ And so in an b. 

action for the non-payment of a debt, where there is no 
promise to pay interest upon the debt, nothing more than 
the sum due can be recovered ; for the possible loss arising 
to the creditor from being kept out of his money is not 
allowed to enter into the consideration of tlie jury in 
assessing damages, unless it was expressly stated at the 
time of the loan to be within the contemplation of the . , 
parties, or unless an agreement to pay interest can be 
inferred from the course of dealing between the parties. 

There are, however, certain statutory exceptions. By 
3 & 4 Will. IV. c. 42, ss. 28, 29, a jury may allow interest 
at the current rate by way of damages in all cases where 
a debt or sum certain was payable by virtue of a written 
instrument or on a policy of insurance, or if not so payable 
was demanded in writing with notice that interest would 
be claimed from the date of the demand ; and by s. 57 of 
the Bills of Exchange Act, 1882, interest may be claimed in 
an action on a dishonomed bill. By a long-established 
practice also the Admiralty Court, differing is this respect 
from the Courts of Common Law, awards interest on 
damages recovered in Admiralty suits ; but these are 
actions based on delict and not on contract. 

(2) The rule laid down by Parke, B,, in Robinson v. *ofaraa 
Harman must bo taken subject to considerable limitations 
in practice. 

The breach of a contract may result in losses which parties, 
neither party contemplated, or could contemplate at the 
time that the contract was entered into. In such a case 
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BaxenSaio (laiiiages to whicli the plaintiff is entitled are no more 
9 Ex. 3 h than might have been supposed by the parties to be the 
natural result of a breach of the contract. In deter- 
G*w Col measure of damages — as in determining the 

risMi'**' nacE^ning of a contract — ^where the parties have left the 
<Q-b. 4 I 3 matter doubtful, we ask what would have been in the 

Haniniond -i . i. 

wQ“B'iD co*itemplation of a reasonable man, when the contract 
was made, as the probable result of the breach of it. 
Excep- A special loss which would not naturally and obviously 
shwld^br from the breach, must, if it is to be recovered, be 
mat^ of matter of express terms in the making of the contract. 

special 

terms. In Home v. Midland Railway Company^ the plaintiflt 
b R 8 c p under contract to deliver shoes in London at an 

unusually high price by a particular day, delivered them 
to the defendants to be carried, with notice of the contract 
only as to the date of delivery. The shoes were delayed 
in carriage, and wore consequently rejected by the 
intending purchasers. The plaintiff sought to recover, in 
addition to the ordinary loss for delay, the difference 
between the price at which the shoes were actually sold 
and the high price at which they would have been sold 
if they had been punctually carried. It was held that 
this damage was not recoverable, unless it could be proved 
See Bostock that the Company were informed of, and undertook to be 
Uable for, the exceptional loss which the plaintiff might 
^ suffer from an unpunctual delivery 
L R sc p Again, in British Columbia SavmnlU v. Nettleship, the 
499. .TO piaiutiffs delivered to the defendant to be shipped on the 
defendant’s vessel certain cases of machinery intended 
for the erection of a sawmill at Vancouver. The defendant 
failed to deliver one of the cases, but was unaware of the 
fact that it contained a material part of the machinery 
without which the sawmill could not be erected at aU. 
The plaintiffs claimed as damages not only the cost of 
replacing the lost parts, but also the loss inciured by the 
stoppage of Iheii- works during the time that the rest 
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of the ma>chinery remained useless owing to the absence 
of the lost parts. It was held that the measure of damages 
was the cost of replacing the lost machinery at Vancouver 
only, and the Court said — 

‘ The defendant is a earner and not a manufacturer of goods supplied 
for a particular purpose. ... He is not to be made liable for damages 
beyond what may fairly be presumed to have been contemplated by 
the parties at the time of entering mto the contract. It must be 
somethmg which could be foreseen and reasonably expected, and to 
which he assented expressly or impliedly by entering into the contract.’ 

(3) Damages for breach of contract are by way of com- 
pensation and not of punishment. Hence a plaintiff can 
never recover more than such pecuniary loss as he has 
sustained, subject to the above rules. Thus, in an action 
by a servant for wrongful dismissal, ‘ the employer must 
pay an indemnity ; but tiiat indemnity cannot include 
compensation either for the injured feelings of the servant, 
or for the loss he may sustain from the fact that his having 
been dismissed of itself makes it more difficult for him 
to obtain fresh employment.’ 

To this rule the breach of a promise of marriage is an 
exception ; in such cases the feelings of the person injured 
are taken into account, in addition to such pecuniary loss 
as can be shown to have arisen. 

(4) The parties to a contract not unfrequently assess the 
damages at which they rate a breach of the contract by 
one or both of them, and introduce their assessment into 
the terms of the contract. Under these circumstances 
arises the distinction between penalty and liquidated 
damages, which we have already dealt with in considering 
the construction of contracts. 

(5) Difficulty in assessing damages does not disentitle 
a plaintiff from having an attempt made to assess them, 
unless they depend altogether upon remote and hypo- 
thetical possibilities. 
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Difficntty A manufacturer was in the habit of sending specimens 
metrt must his goods for exhibition to agricultural shows, and he 
made a profit by the practice. He entrusted some such 
simj^n^ goods to a railway company, who promised the plaintiff, 
^■i*ay under circumstances which should have brought his object 
Q B p 274 to their notice, to deliver the goods at a certain town on 

Chaplin ^ 

B ^ fix^d day. The goods were not delivered at the time 
fixed, and consequently were late for a show at which they 
would have been exhibited. It was held that though the 
ascertainment of damages was difficult and speculative, the 
difficulty was no reason for not giving any damages at all. 

And further, the plaintiff is entitled to recover for pro- 
spective loss arising from a refusal by the defendant to 
perform a contract by which the plaintiff would have 


Roix-rv profited. Thus where a contract was made for the 
L* aTt V supply of coal by the defendants to the plaintiff by monthly 
instalments, and breach occurred and action was brought 


before the last instalment fell due, it was held that the 


damages must be calculated to be the difference between 
Brow in the contract price and the market price at the date when 
L R 7 each instalment should have been delivered, and that the 

Exch 

loss arising from the non-delivery of the last instalment 
must be calculated upon that basis, although the time 
for its deUvery had not arrived. And the rule that the 
difference between the contract price and the market price 
is the measure of damages in such a case applies even 
where the purchaser, having arranged to resell at less than 
the market price, would not in fact have realized that 
difference if the vendor had carried out his contract ; for 
after the breach the purchaser would have been compelled 
to buy at the market price in order to put himself into 
Williams the same position as if the contract had been fulfilled. 

A C.510 But the rule is subject to this qualification. A man 
whose contract has been broken must act reasonably, 
and if he has the opportunity of mitigating the damages 
2K?asRi which the breach of contract has caused or is likely to 
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cause him, it is his duty to take it. Thus, though the 
measure of damages for breach of a contract to deliver 
go'ods is ordinarily the difference between the contract 
price of the goods and the market price at the time when 
delivery should have been given, yet if the plaintiff 
might have mitigated his loss, as, for example, by an 
immediate purchase at a low price of goods to replace 
those not delivered, or by accepting a reasonable oflfer 
from the defendant to make good part of the loss, this 
is to be taken into account in assessing his damages. 
It is a question of fact in each case, and not of law, 
whether he has acted as a reasonable man might have 
been expected to act. 

§ 5. Specific Performance and Injunction. 

Under certain circumstances a promise to do a thing 
may be enforced by a decree for specific performance, and 
an express or implied promise to forbear by an injunction. 

Tliese remedies were once exclusively administered by 
the Chancery. They supplemented the remedy in damages 
offered by the Common Law, and were granted at the 
discretion of the Chancellor acting as the administrator of 
the king’s grace. 

It will be enough here to illustrate the two main 
characteristics of these remedies — that they are supple- 
mentary — ^that they are discretionary. 

(i) Where damages are an adequate remedy, specific 
performance will not be granted : — 

‘ The remedy by specific performance was invented, and has been 
cautiously applied, in order to meet cases where the ordinary remedy 
by an action for damages is not an adequate compensation for breach 
of contract. The jurisdiction to compel specific performance has always 
lieen treated as discretionary and confined within well-known rules.’ 

Damages may be a very insufficient remedy for the 
breach of a contract to convey a plot of land : the choice 
of the intending purchaser may have been determined 
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by considerations of profit, health, convenience, or 
neighbourhood : but damages can usually be adjusted so 
as to compensate for (let us say) a failure to supply goods. 
In the case of an agreement to sell goods the Cliancery 
would decree the specific performance only in the case of 
chattels possessing a special beauty, rarity, or interest. 

It is only by statute, and in the case of a breach of 
contract to deliver specific goods, that the Court may 
direct the contract to be performed specifically without 
allowing the seller an option to retain the goods and pay 
damages. 

(2) Where the Court cannot supervise the execution 
of the contract specific performance will not bo granted. 

If the Court endeavoured to enforce a cpntract of 
employment, or a contract for the supply of goods to be 
w..hci. delivered by instalments, it is plain ‘ that a series of orders 
RaliwY ^ and a general superintendence would be required which 
wa'co^'"' conveniently be undertaken by any Court of 

Justice,’ and ‘the Comt; acts only where it can perform 
the very thing in the terms specifically agreed upon.’ 

(3) Unless the contract is ‘ certain, fair, and just,’ 
specific performance will not be granted. 

It is here that the discretionary character of the remedy 
IS most strongly marked. It does not follow that specific 
performance will be granted although there may be a con- 
tract actionable at Common Law, and although damages 
Wobstfr \ may be no adequate compensation. The Court, will 
Bcav'fij. consider the general fairness of the transaction and refuse 
the remedy if there is any suspicion of sharp practice on 
the part of the suitor. 

Kekowuii Akin to this principle is the requirement that there 
] must be mutuality' between the parties. This means that 

« at the time of making the contract there must have been 
consideration on both sides or promises mutually enforce- 
able by the parties. Hence specific performance of a 
gratuitous promise under seal will not be granted ; nor 
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can an infant enforce a contract by this remedy. His ^ 

promise is not enforceable against himself, and though he 
might bring action upon it for damages in the King’s Bench 
Division of the High Court, ‘ it is a general principle of Courts 
of Equity to interfere only where the remedy is mutual.’ 


An injimction may be used as a means of enforcing Injunc- 
a simple covenant or promise to forbear. Such would 
be the case of building covenants described earlier, 
restraining the use of property otherwise than in a certain 
specified manner 

Or it may be the only means of enforcing the specific when 
performance of a covenant where damages would be an 
inadequate remedy, while to enforce performance of the 
covenant would involve a general superintendence such as 
the Court could not undertake. Thus an hotel-keeper who 
obtained a lease of premises with a covenant that he would ciegg \ 

^ ^ ^ Hands, 44 

buy beer exclusively of the lessor and his assigns was .w- 
compelled to carry out his covenant by an injunction 
restraining him from buying beer elsewhere. 

Lumley v. Wagner is an extreme illustration of the i o m s. c 
principle. Miss Wagner agreed to sing at Lumley ’s 
theatre, and during a certain period to sing nowhere else. 
Afterwards she made a contract with another person to 
sing at another theatre, and refused to perform her con- 
tract with Lumley. The Court refused to enforce Miss 
Wagner’s positive engagement to sing at Lumley ’s theatre, 
but compelled performance of her promise not to sing 
elsewhere by an injunction. 

Here there was an express negative promise which the when 
Court could enforce, and it has been argued that an 
express positive promise gives rise to a* negative under- 
taking not to do an3rthing which should interfere with 


^ Where buiidmgs have been erected contrary to the terms of an agree* lackvon v 
ment an injunction for their removal has hitherto taken the form of an 3°^^^ 
[>rder that the buildings shall not be allowed to remain : it will henceforth 1 1899] < Ck 
>e mandatory ~>that the buildings shall be pulled down. 
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performance of 'this promise. But the Courts are 
ancf,si86o- apparently disinclined to carry any further the principle 
of LunUey v. Wagner. It is said to be ‘ an anomaly to be 
followed in cases like it, but an anomaly which it would 
be dangerous to extend.’ 

In fact we may lay down that as a general rule contracts 
of personal service will not be dealt with either by decree 
for specific performance or by injunction, 
whiiwooa A manager v'as employed by a Company and agreed to 
whole of his time to the Company’s business ’ • 
jCh,428 afterwards he gave some of his time to a rival Company. 

‘ I think,’ said Lindley, L. J., ‘ the Court will generally do much 
more liarm by attempting to decree specific performance in cases 
of personal service than by leaving them alone : and whether it is 
attempted to enforce these contracts dnectly by a decree for specific 
|)erformanco or indirectly by an injunction, appears to me to be im- 
material. It 13 on the ground that mischief will bo done at all events 
to one of the parties, that the Ckiurt declines in cases of this kind to 
grant an injunction, and leaves the party aggrieved to such remedy as 
he may havb apart from the extraordinary remedy of injunction.’ 

And this principle will be acted upon although a stipu- 
lation, affirmative in substance, is couched in a negative 
Davis X form. An employer stipulated with his manager that he 
|i894i3Ch would iiot Tcquiro him to leave the employment except 

05*1 • 

under certain circumstances. It was held that such an 
undertaking could not be enforced by an injunction to 
restrain the employer from dismissing the manager. 

The limitations on the principle of Lumley v. Wagner 
are indicated in two later cases. 

Ehrnian v. A traveller promised that he would serve a firm for ten 

Bartholo- 

Tch’ ^67^^ years and would not, during that period, engage or 
employ himself in any other business,’ An injunction to 
restrain him from accepting other employment was 
refused, and Lumley v. Wagner was distinguished on the 
ground of the special character of the services there 
promised. But if the contract for a term of service is of 
a special character, as for instance that of a confidential 
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clerk in possession of trade secrets, an injunction will, if 
necessary, be granted to restrain him from accepting other 
employment, because the engagement contemplates the 
betrayal or injury of his first employer. 

The contract of personal service would seem to be 
regarded by the Courts as distinguishable from other 
contracts in respect of this remedy. In The Metropolitan 
Electric Supply Co. v. Cinder an express promise by the 
defendant to take the whole of his supply of electricity 
from the Company was held to import a negative promise 
that he would take none from elsewhere, and an mjunction 
was accordingly granted. 

Two points remain to be noted : — 

(1) ‘ Wl\ere the contract fixes a sum as liquidated 
damages, the party aggrieved by breach of tlie contract 
cannot claim damages and an injunction as well, but must 
elect between the two. 

( 2 ) An equitable claim or counter-claim may be 
asserted in any Division of the High Court of Justice ; but 
there is assigned to the Chancery Division, as a special 
department of its business, suits for ‘ specific performance 
of contracts between vendors and purchasers of real 
estate, including contracts for leases.’ A suit for specific 
performance, if brought in any other than the Chancery 
Division, would be transferred to that Division by an 
order of the Court. 

§ 4. Discharge of Right of Action arising from 
Breach of Contract. 

The right of action arising from a breach of contract may 
only be discharged in one of three ways : — ■ 

(а) By the consent of the parties. 

(б) By the judgment of a Court of competent juris- 
diction. 

(c) By lapse of time. 
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(a) Discharge by consent oj the parties. 

This may take place either by Release or by Accord 
and Satisfaction ; and the distinction between these two 
modes of discharge brings us back to the elementary rule 
of contract, that a promise made without Consideration 
must, in order to be binding, be made under seal. A 
by Kc- Release is a waiver, by the person entitled, of a right of 
action, accruing to him from a breach of a promise made 
to him. 

In order that such a waiver should bind the person 
making it, it is necessary that it should be made under 
seal ; otherwise it would be nothing more than a promise, 
given without consideration, to forbear from the exercise 
of a right. 

To this rule bills of exchange and promissory notes form 
an exception. We have already seen that these instru- 
ments admit of a parol waiver before they fall due. One 
who has a right of action arising upon a bill or note 
4s&46^ct can discharge it by an unconditional gratuitous renun- 
ciation, in writing, or by the delivery of the bill to the 
acceptor. 

by Accord Accoi'd and Satisfaction is an agreement, not necessarily 
faction, under seal, the effect of which is to discharge the right of 
action possessed by one of the parties to the agreement. 
Ante.v 113 The satisfaction may consist in the acquisition of a new 

Goddard V right against the debtor, as the receipt from him of a 

O’Brien, g 1 #« f 

40 negotiable instrument in lieu of payment ; or of new 

37cS“d rights against the debtor and thiid parties, as in the case 
of a composition with creditors ; or of something different 
in kind to that which the debtor was bound by the 
original contract to perform ; but it must have been taken 
by the creditor as satisfaction for his claim in order to 
operate as a valid discharge. 
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(/>) Discltarge by the judgment of a Court of competent 

jurisdiction. 

The Judgment of a Court of competent jurisdiction in 

the plaintiff’s favour discharges the right of action arising 

from breach of contract. The right is thereby merged in 

the more solemn form of obligation which we have dealt 

with elsewhere as one of the so-called Contracts of Record. 

The result of legal proceedings taken upon a broken 

contract may thus be summarized : — 

The bringing of an action has not of itself any effect in Effect of 

discharging the right to bring the action. Another action 

may be brought for the same cause in another Court ; 

and though j)roceedings in such an action would be stayed, r s c 

if they were merely vexatious, upon application to the 

summary Jurisdiction of the Courts, yet if action for the 

same cause be brought in an English and a foreign Court, 

the fact that the defendant is being sued in the latter 

would not in any way help or affect his position in the 

former. But when Judgment is given in an action, whether of judg- 

by consent, or by decision of the Court, the obligation 

is discharged by estoppel. The plaintiff cannot bring parte 

another action for the same cause so long as the Judgment EngUnd^^ 

stands. The Judgment given may be reversed on appeal o 

by wny of 

and entered in his favour, or the parties may be remitted pstoppcl, 
to their original positions by a new trial of the case being 
ordered by the Court of Appeal. ■ 

But such an estoppel can only result from an adverse 
Judgment if it has proceeded upon the merits of the case. 

If a man fail because he has sued in a wrong character, as 
executor instead of administrator ; or at a wrong time, 
as where action is brought before a condition of the p»imerv. 
contract is fulfilled, such as the expiration of a period of a.&e'?2i 
credit in the sale of goods, a Judgment proceeding on 
these grounds will not prevent him from succeeding in 
a subsequent action. 
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by way of If the plaintiff get judgment in his favour, the right of 
merger ; jg discharged and a new obligation arises, a form of 

the so-called Contract of Record. It remains to say that 
4*^5 Anne, the obligation arising from judgment may be discharged 
of exocu- if the judgment debt is paid, or satisfaction obtained by 
the creditor from the property of his debtor by the process 
of execution. 

(c) Lapse of Time. 

Pe>-u>T,t At Common Law lapse of time does not affect con- 

Skiborne, t i i t 

Jj^aneibco tractual rights. Such rights are of a permanent and 
ailiwi! Co indestructible character, unless either from the nature of 
L R 7H L. contract, or from its terms, it be limited in point of 
duration. 

But though the rights possess this permanent character, 
the remedies arising from their violation are, by various 
statutory provisions, withdrawn after a certain lapse of 
time ; interest reipublicae ut sit finis litium. The remedies 
are barred, though the rights are not extinguished. 
Simple It was enacted by 21 Jac. I. c. 16. s. 3 that — 

contract. 

‘ All actions of account, and upon the case ... all actions of debt 
grounded upon any lending or contract without specialty, and all 
actions of debt for arrearages of rent . . . shall be commenced and 
sued within ... six years next after the cause of such action or suit 
and not after.’ 

‘ Action upon the case ’ includes actions of Assumpsit, 
as was explained in an earlier chapter ; but actions * on 
accounts ’ between merchants and merchants, their factors 
21 Jac. 1 or servants, were expressly excepted from the Act of 
19 a 20 Viet Jfl'Ries, and the limitation of six years was only applied to 
these by the Mercantile Law Amendment Act, 1856, s. 9 

In re ^ B©foi*e the Judicature Acts only a few statutes of limitation expressly 

applied to equitable claims, e. g, the Real Property Limitation Act, 1833 
Re Rohm? (3 A; 4 Will. 4, c. 27) ; but Courts of Equity accepted by analogy the limita« 
tion period prescribed by other statutes in cases where a legal right was 
in question. Statutes of limitation are now bindmg on aU Courts in every 
In re case to which they apply ; in other cases they are still applied by analogy in 
Ch of Equity, unless the remedy sought is altogether dissimilar to the 

67 concurrent legal remedy* e g. the enforcement of a vendor’s hen for unpaid 

purchase-money. 
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The Civil Procedure Act, 1833, s. 3, limits the bringing 
of actions upon any contract under seal to a period of 
twenty years from the cause of action arising. 

The statutoiy period of limitation begins to run as soon 
as the cause of action arises, but there may be circum- 
stances which suspend its operation. The Statute of 
James I provided that infancy, coverture, insanity, im- 
prisonment, or absence beyond seas should, if the plaintiff 
was under any such disabilities when the cause of action 
arose, suspend the operation of the Statute until the 
removal of the disability. The Statute of William IV 
applied the same rule, except in case of imprisonment, 
to actions on specialties. Coverture has ceased to be 
a disability .since the Married Women’s Property Acts. 

The Mercantile Law Amendment Act, 1856, has 
now taken away the privilege of a plaintiff who is 
imprisoned or beyond seas in actions on simple contract 
or specialty. 

Where it is the defendant who is beyond seas at 
the time the right of action accrues, the operation of 
the Statute is suspended until he I’eturns But where 
one of two or more defendants is beyond the jurisdic- 
tion, action brought against those who are accessible 
will not affect the rights of the plaintiff against such as 
may be beyond seas. 

The case of Musurus Bey v. Gadban affords a good 
illustration of the law. There the defendant counter- 
claimed for a debt due from the plaintiff as executor of 
Musiirus Pacha, who had incurred the debt to Gadban 
twenty years before while he was Turkish ambassador in 
London. It was held that no right of action could accrue 
against Musurus Pacha while he was ambassador, nor 
within a reasonable time during which he remained in 
England after his recall, by reason of his diplomatic 
privilege ,• that thenceforward he was beyond seas, until 
his death in 1890, and that therefore the Statute had not 
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begun to take efiect at that date, and the counter-claim 
was sustainable. 

A disability arising after the period of limitation has 
begun to rim will not affect the operation of the Statute : 
nor will ignorance that a right of action existed. But 
where that ignorance is produced by the fraud of the 
defendant, and no reasonable diligence would have enabled 
liUir the plaintiff to discover that he had a cause of action, the 

Bromley, 5 ^ 

Hare, 5S9 statutory period commences with the discovery of the 
ril’d This is an equitable rule generalized in its applica- 
Q B ’u 6 b tion by s. 24, sub-s. i of the Judicature Act, 1873. 

Revival cf Statutes of Limitation may be so framed as not merely 
acUon.* to bar the remedy, but wholly to extinguish the right ; 
such is the case as to realty under 3^4 WUJ. IV. c. 27. 
But in contract, the remedy, which alone is barred by 
21 Jac. I. c. 16, may be revived. 

In case of Where a specialty contract results in a money debt, the 
specialty q£ actfojj j^ay be revived, (r) by an acknowledgment 

of the debt in writing, signed by the party liable, or his 
agent ; or (2) by part payment, or part satisfaction on 
account of any principal or interest due on such a specialty 
^&4Wiii 4 debt. Such a payment if made by the agent of the party 
liable will also have the effect of reviving the claim. 

Of simple Where a simple contract has resulted in a money debt 
cont act. right of action may also be revived by subsequent 
acknowledgment or promise, and this rule is affected by 
By two Statutes : Loid Tenterden’s Act, 1828, s. i, which 
promise, acknowledgment or promise, to be 

effectual, must be in writing ; and the Mercantile Law 
Amendment, Act, 1856, s. 13, which provides that such a 
writing may be signed by the agent of tlie party chargeable, 
duly authorized thereto, and is then as effective as though 
signed by the party himself. 

/«f/ River The sort of acknowledgment or promise which is re- 

StisAtnci* * 1 *1 *1 

quisite in order to revive a simple contract debt for 
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another period of six years, is thus described by Mellish, 
L. J. 

‘There must be one of three things to take the case out of the 
Statute [of Lunitation]. Either there must be an acknowledgment 
of the debt from which a promise to pay is implied ; or, secondly, 
there must be an unconditional promise to pay the debt ; or, thirdly, 
there must be a conditional promise to pay the debt, an<l evidence 
that the condition has been performed ’ 

Tilis being the principle, its application in every case 

must turn on the construction of the words of the alleged 

promisor. And ‘ when the question is, what effect is to 

bo given to particular words, little assistance can be 

derived from tlie effect given to of Jier words in ap])lying 

a principle which is admitted.’ 

■> 

Tive debt, liowever, may be revived otlieiwise than by 
express acknowledgment or promise. A part payjiient, or 
payment on accoiuit of the principal, or a payment of 
interest upon the debt will take the contract out of the 
Statute. When this is so. Lord Tenterdon’s Act provides 
that nothing therein contamed ‘ shall alter, or take away, 
or lessen the effect of any payment of any principal or 
interest made by any person.’ But the payment must 
be made with reference to the original debt, and in such 
a way as to amount to an acknowledgment of it . Payment 
to a third party is insufficient ; so that where the maker 
of a promissory note made a payment on account to the 
original ])aycc after six years had expired, the note 
having, 1)1 tlie meantime, been indorsed to a third party, 
the iiayment was not an acknowledgment which revived 
the rights of the indorsee. 
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CHAPTER XVIII 

Nature of the Relation of Principal and Agent 

When dealing with the Operation of Contract we had 
to note that although one man cannot by contract with 
another confer rights or impose liabiUties upon a third, yet 
that one man might represent another, as being employed 
by him, for the purpose of bringing him into legal relations 
with a third. Employment for this purpose is called Agency. 

The subject of Agency is interesting as a matter of legal 
history, as well as of practical importance, but we can 
only deal with it in outline here, in its relation to Contract. 
‘Vj<oncy English law, though it leaned strongly against the 
ern^l^y-^ assignment of contractual or other rights ot action, foimd 
ment; difficulty hr permitting the representation of one man 

by another for purposes of contract or for wrong. And it 
seems that this liability of one for the act or default of 
another springs universally from the contract of employ- 
ment The liability of the master for the negligence of 
his servant is the undesigned result of such a contract ; 
the liability of the principal for the act of his agent is its 
designed or contemplated result. But the master is not 
liable for the act of his servant done outside the scope of 
his employment, nor the principal for the act of his agent 
done outside the limits of his authority. 

To discuss the law of master and servant from this point 
of view is out of place here, otherwise it might be interest- 
ing to inquire how far the doctrine of representation in such 

' Writers on Agency seem loth to recognize that agency is a form of 
employment. Yet m dealing with the principal’s habihty for the agent^s 
wrong, they always introduce largo seloctioiis from the law of Master and 
Servant. 
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cases is of modem origin. It may be that the form which 
the employer’s liability has assumed in English law is an 
application to modern society of rules properly applicable 
to the relation of master and slave, where the master is 
liable for injury caused by that which is a part of his 
property. 

But Agency for the purpose of creating contractual 
r» lations retains no trace in English laAv of its oi'igin in 
status Even where a man employs as hie agent one Avho 
1“, incapable of entering into a contract with himself, as 
where he gives authority to his child, being an infant, the 
authority must be given, it is never inherent. There must 
be evidence of intention on the one side to confer, on 
the other tq undertake, the authority given, though the 
person employed may, from defective status, be unable 
to sue or be sued on the contract of employment. 

From this rule we must, however, except that form of 
agency known as ‘ agency of necessity,’ a quasi-contract ual 
relation formed by the operation or rules of law upon tlie 
ckcumstances of the parties, and not by the agreement of 
the parties themselves. 

The rules which govern the relation of Principal and 
Agent fall under three heads. 

1. The mode in which the relation is formed. 

2. The effects of the relation when formed ; and here 
we have to consider — 

(а) The contract of employment as between Principal 
and Agent ; 

(б) The relations of the parties where the agent con- 
tracts for a principal whom he names ; 

(c) The relations of the parties where the agent contracts 
as agent, but without disclosing the principal’s name ; 

(d) The relations of the parties where the agent con- 
tracts in his own name, without disclosing his principal’s 
existence. 

3. The mode in which the relation is brought to an end. 

D d 2 
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The Mode in which the Relation of Prinoipal and 
Agent is ereated 

Full contractual capacity is not necessary to enable 
a person to represent another so as to bring him into 
legal relations with a third. An infant can be an agent, 
althotigh he could not incur liability under the contract of 
employment. But no one can appoint an agent who is 
not otherwise capable of entering into contracts. 

Employment for the purpose of agency is brought about 
like any other contract by Offer and Acceptance. And 
we should bear in nxind that ‘ agency ’ is not co -extensive 
with ‘ employment,’ though it is, unfortunately, not 
uncommon to speak of a person employed for any pur- 
pose as the agent of the employer. By agency is meant 
employment for the purpose of bringing the employer into 
legal relations with a third party. 

(a) Offer and acceptance for this purpose may take the 
form of an offer of a promise for an act. Such are all 
cases of requests for services, which, even if gratuitously' 
rendered, entitle the person employed to an indemnity 
for loss, risk, or expense, and the employer to tlie exercise 
of reasonable diligence on the part of the employed. 

We should bear in mind in dealing with contracts of 
this nature, which only come into existence upon the 
rendering of the service requested, that reward may be 
offered when the request is made, or may be implied from 
the natime of the service requested, and that there may be 
cases of gratuitous employment, where the employed only 
becomes liable if, after entering on the service, he performs 
it improperly. 
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(6) Or secondly, the relation may be created by the 
acceptance of an executed consideration. Such is the 
case where A ratifies a contract which X, without any 
antecedent authority, has made on his behalf. A accepts 
the bargain and thereby takes over its liabilities from X. 

(c) Or thirdly, the relation may be created by mutual 
promises, to employ and remunerate on one side, and to 
do the work required on the other. 

We will now speak no longer of employer and employed, 
but of principal and agent. The authority given by the 
principal to the agent, enabling the latter to bind the 
former by acts done within the scope of that authority, 
may be givpn by writing, words, or conduct. 

In one case only is it necessary that the authority should 
be given in a special form. In order that an agent may 
make a binding contract under seal it is necessary that 
he should receive authority under seal. Such a formal 
authority is called a potver of attorney. 

There is nothing to be said as to the formation of the 
contract by writing or words which has not been said in 
the chapter on Offer and Acceptance. As regards its 
formation by conduct the inference of intention may 
be affected by the relation in which the parties stand to 
one another. 

The relation of master and servant, of husband and wife, 
IS sometimes thought to give an inherent authority to the 
servant or the wife. But it is not so ; the authority can 
only spring from the words or conduct of the master or 
husband. 

If a master allows his servant to purchase goods for him 
of X habitually, upon credit, X becomes entitled to look 
to the master for payment for such things as are supplied 
in the ordinary course of dealing. 

So too with husband and wife. Cohabitation does not 
necessarily imply agency ; but where husband and wife 
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V Lonf"^"*' living together, the wife is presumed, until the 

contrary is shown, to have her husband’s authority to 
^ ^ " purchase goods for the use of the household. This pre- 
sumption may always be rebutted by evidence showing 
that such authority has not in fact been given ; as when, 
Kemingtoii for example, the husband can show that he has expressly 

V Broad- 

tT^r%o wife to pledge his credit or already makes 

her an adequate allowance for household purposes. If, 
however, the husband has recognized, and taken on him- 
self the liability in respect of, his wife’s past dealings with 
neb.'nhain the tradesman, he has by his own acts held her out as 

V Mellon, 

Thyig^ r,’ his agent and as having his authority, and he will therefore 
g B D 4<>, jjg liable on such contracts as she may make, unless and 
until he brings to the actual knowledge of the tradesman 
the fact that her agency is determined. 

Uitterent We may contrast this relation with that of partnership, 
partners. Marriage does not of itself create the relation of agent and 
principal : partnership does. The contract of partnership 
53&S4Vict. confers on each partner an authority to act for the others 
Hawken v in the Ordinary course of the partnership business. And 
710 * c®'Ch partner accepts a corresponding liability for the act 
of his fellows. 

The relations above described, employment and mar- 
riage, enable an authority to be readily inferred from 
conduct. But apart from these, the mere conduct of the 
parties may create an irresistible inference that an autho- 
rity has been conferred by one upon the other. 

15 East 38. In Pickering v. Busk the plaintiff allowed a broker to 
purchase for him a quantity of hemp, which by the plain- 
tiff’s desire was entered in the place of deposit in the 
broker’s name. The broker sold the hemp and it was 
held that the conduct of the plaintiff gave him authority 
to do so. 

at p. 43 ‘ Stjangers,’ said Loixl Ellenborough, ‘ can only look to the act of 

the parties and to the external indicia of propei-ty, and not to the 
private communications which may pass betw cen a principal and his 
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broker; and if a person authorize another to assume the apparent 
right of disposing of property in the ordinary course of trade, it must 
be presumed that the apparent authority is the real authority.’ 

We may, if we please, apply to these cases (excepting, 
of course, partnership) the term agency by estoppel. They 
differ only in the greater or less readiness with which the 
presumption will be created by the conduct of the parties. 

For estoppel means only tliat a man is not permitted to 
resist an inference which a reasonable person would neces- 
sarily draw from his words or conduct. 

There may, on the other hand, be cases in which a man Members 
is the agent of another in the sense that he acts on his 
behalf, but the circumstances negative any intention that 
he should have authority to pledge the other’s credit. 

Such is the case of the committee of a club who manage Fiemync ' 
the affairs of the club on behalf of the whole body of »m & w 

* 172 

members. The committee have no authority, as such, Uwrx 
to pledge the personal credit of individual members, nor t^Kco 

fiQ 03 i V r 

can they be said to be held out by individual members as ”9 
having such authority. 


Grcumstances operating upon the conduct of the 
parties may create in certain cases Agency from necessity. 

A husband is bound to maintain his wife : if therefore 
he wrongfully leave her without means of subsistence she 
becomes ‘ an agent of necessity to supply her wants upon 
his credit.’ 

A carrier of goods, or a master of a ship, may under 
certain circumstances, in the interest of his employer, 
pledge his credit, and will be considered to have his 
authority to do so. It has even been held that where 
goods are exported, unordered, or not in correspondence 
with samples, the consignee has, in the interest of the 
consignor, an authority to effect a sale. In all these cases 
the relation of principal and agent does not arise from 
agreement, it is imposed by law on the circumstances of the 
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parties. The agent occupies the position of the negotiormn 
gestor of Boman Law. 

It I’emains to consider Ratification, or the adoption by 
A of the benefit and liabilities of a contract made by X on 
his behalf, but without his authority. 

The rules which govern Ratification may be stated 
thus : — 

The agent must contract as agent, for a principal who 
is in contemplation, and who must also be in existence at 
the time, for such things as the principal can and lawfxilly 
may do. 

‘ An act done for another, by a person not assuming to act for 
himself, but for such other person, though without eny precedent 
authority whatever, becomes the act of the pnncipal, if subsequently 
ratified by him. In that case the principal is bound by the act whether 
It be for his detriment or his advantage, and whether it be in tort or 
in contract.’ 

(а) The agent must purport to contract as agent. 

He must not incur a liability on his own account and 
then assign it to some one else under colour of ratification. 
If he has a principal and contracts in his own name he 
cannot divest himself of the liability to have the contract 
enforced against him by the party with whom he dealt, 
who is entitled under such circumstances to the alternative 
liability of the agent and principal. If he has no principal 
and contracts in his own name he can only divest himself 
of his rights and liabilities in favour of another by assign- 
ment to that other, subject to the rules laid down elsewhere 
in this book ; and in such a case it is immaterial that the 
person contracting intends to contract on behalf of some 
third person, if he ‘ at the same time keeps his intention 
locked up in his own breast.’ 

(б) The agent must act for a principal who is in contem- 
plation. 

He must not make a contract, as agent, with a vague 
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expectation that parties of whom lie is not cognizant at 
the time will relieve him of his liabilities. The act must 
be * done for another by a person not assuming to act for 
himself but for such other person,’ 

Apparent, though not real, exceptions to this rule 
should be noted. A broker may make contracts, as 
agent, expecting that customers with whom he is in the 
habit of dealing will take them off his hands. Thus, in 
contracts of marine insurance made by an insurance- 
broker, persons ‘ who au‘ not named or ascertained at the 
time the policy is effected are allowed to come in and take 
the benefit of the insurance. But then they must be persons 
who were contemplated at the time the policy was made.'' 

So too where work is done on behalf of the estate of 
a deceased person, if it is done by order of one who after- 
wards becomes administrator and ratifies the contract for 
the work so done, such a ratification creates a binding 
promise to pay for the work. Here the principal contem- 
plated IS really the estate of the deceased person ; this is 
in existence, although there may be no one capable of 
acting on its behalf until letters of administration have 
been obtained. 

The converse of these cases is seen in Tiedemann v, 
Ledermann, where an agent, without authority and 
fraudulently, entered into a contract for the sale of wheat 
in his principal’s name, but intending to avail himself of 
it, for his own ends. The principal could nevertheless 
ratify and adopt the contract and hold the buyers to their 
bargain. 

(c) The principal must be in existence. 

This rule is important in its bearing on the liabilities of 
companies for contracts made by the promoters on their 
behalf before they are formed. In Kelner v. Baxter the 
promoters of a company as yet unformed entered into 
a contract on its behalf, and the company when duly 
incorporated latified the contract. It became bankrupt 
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and the defendant who had contracted as its agent was 
sued upon the contract. It was argued that the liability 
had passed, by ratification, to the company and no longer 
attached to the defendant, but the Court held that this 
could not be. 

‘ Could the “ company,” ’ said Willes, J., ‘ become liable by a mere 
ratification ? Clearly not. Ratification can only be by a jierson 
ascertained at the time of the act done, — by a person in existence 
either actually or in contemplation of law, as in the case of the assignees 
of bankrupts, or administrators whose title for the protection of the 
estate vests by relation.’ 

The rule was cited with approval and adopted by the 
Privy Coimcil in the later case of the Natal Land Co. v. 
Pavline Colliery Syndicate. 

(d) The agent must contract for such things as the 
principal can, and lawfully may do. 

A man may adopt the wrongful act of another so as 
to make himself civilly responsible : but if an agent enter 
into a contract on behalf of a principal who is incapable 
of making it, or if he enter into an illegal contract, no 
ratification is possible. The transaction is void, in the 
one case from the incapacity of the principal, in the other 
from the illegality of the act. 

On this last ground it has been held that a forged 
signature cannot be ratified, so as to constitute a defence 
to criminal proceedings. But is ratification here in 
question ? For one who forges the signature of another 
is not an agent, actually or in contemplation. The forger 
does not act for another ; he personates the man whose 
signature he forges. 

(e) The principal can only ratify the act of the agent, 
if at the time when he purports to ratify he could himself 
do the act in question. 

Thus a contract of insurance made by an agent without 
his principal’s authority cannot be ratified by the principal 
after ho has become aware that the event insured against 
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has in fact occurred. The principal could not hunself 
insure in such circumstances and he is not permitted to 
take advantage of the agent’s unauthorized act. 

It is, however, to be noted that contracts of marine 
insurance form a singular exception to this rule ; but the 
Courts have stated that the exception is an anomalous 
one and is not to be extended. 

The principal who accepts the contract made on liis 
behalf by one whom he thereby undertakes to regard as 
his agent, may, as in the acceptance of any other simple 
contract, signify his assent by words or by conduct. He 
may a;Vow his responsibility for the act of his agent, or 
he may take the benefit of it, or otherwise by acquiescence 
in what is done create a presumption of authority given. 
Where conduct is relied upon as constituting ratification 
the relations of the parties and their ordinary course of 
dealing may create a ^eater or less presumption that the 
principal is liable. 
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Effect of the Relation of Principal and Agent 

The effects of the relation of Principal and Agent when 
created as described above may be thus arranged. 

1. The rights and liabilities of principal and agent 
inter se. 

2. The rights and liabilities of the parties where an 
agent contracts as agent for a named principal. 

3. The rights and liabilities of the parties where an 
agent contracts for a principal whose name ho does not 
disclose. 

4. The rights and liabilities of the parties where an 
agent contracts in his own name but in reality for a 
principal whose existence he does not disclose. 

I. The Rights and Liabilities of Principal and 
Agent inter se. 

The relations of principal and agent inter se are made 
up of the ordinary relations of employer and employed, 
and of those which spring from the special business of an 
agent to bring two parties together for the purpose of 
making a contract — to establish privity of contract 
between his employer and third parties. 

The principal must pay the agent such commission, or 
reward for the employment, as. may be agreed upon 
between them. He must also indemnify the agent for 
acts lawfully done and liabilities incurred in the execution 
of his authority. 

The agent is bound, like every person who enters into 
a contract of employment, to account for such property 
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of liis employer as comes into liis hands in the com’se of 
the employment; to use ordinary diligence in the discharge 
of his duties ; to display any special skill or capacity 
which he may profess for the work in hand. 

There are besides these ordinary relations of employer 
and employed certain duties, owing by the agent to the 
principal, which arise from the confidential character of 
the relations created by contractual agency. 

(i) The agent must make no profit out of transactions 
into which he may enter on behalf of his principal in the 
course of the employment beyond the commission or 
remuneration agreed upon between them. 

Where an agent is promised a reward or payment which 
might induce him to act disloyally to his employer, or 
might diminish his interest in the affairs of his employer, 
he cannot recover the money promised to him. If he 
obtains money by a transaction of this nature, he is bound 
to account for it to his principal, or pay it over to him. 
If he does not do so the money can be recovered by the 
principal as a debt due to the principal. 

An engineer in the employ of a Railway Company was 
promised by the defendant Company a commission the 
consideration for which was, partly the superintendence of 
their work, partly the use of Jus influence with the Railway 
Company to obtain an acceptance by them of a tender 
made by his new employers. Ho did not appear in fact 
to have advised his first employers to their prejudic(‘, 
but it was held that he could not recover in an action 
brought for this commission. ‘ It needs no authority to 
show that, even though the employers are not actually 
injured and the bribe fails to have the intended effect, 
a contract such as this is a corrupt one and cannot be 
enforced.’ 

In Andrews v. Ramsay tlie plaintiff, a builder, engaged 
the defendant, an auctioneer, to sell some property on 
the terms that he should receive £50 commission. Ramsay 
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niustac. sold the property and received £20 commission from the 
it°i{ purchaser. It was held that he was not only bound to pay 
ceived, oy0r this £20 to his employer, but that he was not entitled 
pafor Ws to the £50 commission promised, and that though this 
sum had already been paid it could be recovered. It 
would be easy to multiply illustrations of this principle. 
u?ter&co But the agent is his principal’s debtor, not his trustee 
%.stubbs4s naojjey so received. If the money is invested in land 
or securities, these cannot be claimed by the principal, 
any more than he can claim profits made out of the money 
the agent has had. The money constitutes a debt due 
to the principal, and it is this that he can recover, 
ofier of It is open to the principal who discovers that his agent 
makM paid or promised, by the other party, a reward 

voMatJe bringing about the contract, to repudiate the transac- 
tion. Nor is it material to inquire what was the effect of 


Shipway % the payment or promise on the mind of the agent ; no 
man can be allowed to have an interest which conflicts 
with his duty. 

6Edw7, The Prevention of Corruption Act, 1906, now makes 

c 34 

corrupt transactions of all kuids by or with agents criminal 
offences also and punishable by fine and imprisonment. 

(2) May J[ 2 ) The agent may not depart from his character as 
oom^in- ug^ut and become a principal party to the transaction, 
even though this change of attitude do not result in injury 
hisem- to his employer. If a man is employed to buy or sell on 
SMStory behalf of another he may not himself sell to his employer 
Or buy*of him. 

Nor, if he is employed to brmg his principal into con- 
tractual relations with others, may he assume the position 
of the other contracting party. 

In illustrating these propositions we may usefully dis- 
tinguish employment to buy upon commission, from 
employment to represent a buyer or seller : the one is 
commission agency, which is not agency in the strict sense 
of the word, the other is genuine agency. 


6 Edw 7, 
c 34 
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(а) A may agree with X to purchase goods of X at Compare 
a price fixed upon. This is a simple contract of sale 

and each party makes the best bargain for himself that 
he can. 

(б) Or A may agree with X that X shall endeavour to (6)oom- 
procuro certain goods and when procured sell them to A, 
receiving not only the price at which the goods were 
purchased but a commission or reward for his exertions 

in procuring them. 

Here we have a contract of sale with a contract of 
employment added to it, such as is usually entered into by 
a commission agent or merchant, who supplies goods to 
a foreign correspondent. In such a case the seller pro- 
cures and ^eUs the goods not at the highest but at the 
lowest price at which they are obtainable : what he gains 
by the transaction is not a profit on the price of the goods 
but a payment by way of commission, which binds him 
to supply them according to the terms of the order or as ^ s ^ 
cheaply as he can. 

If a seller of goods wan ants them to be of a certain 
quality he is liable to the buyer, on the non-fulfilment of 
the warranty, for the difference in value between the 
goods promised and those actually supplied- If » com- 
mission agent promises to procure goods of a certain 
quality and fails to do so the measure of damages is the SreSaho. 
loss which his employer has actually sustained, not the Redcn, &i., 

[1905] A C 

profit which he might have made. A seller of goods with 
a warranty promises that they shall possess a certain cawa- 
quahty. A commission agent only undertakes to do his 
best to obtain goods of such a quality for his employer. 

And here the person employed has no authority to 
pledge his employer’s credit to other parties, but under- 
takes simply to obtain and supply the goods ordered on 
the best terms. Yet it would seem that he might not, RothKhiw 

without his employer’s assent, supply the goods himself, man. a Dovt 

, & Cl. 1 88. 

even though they were the best obtainable and supplied at 
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the lowest market price. This is an implied term in his 
contract of employment. 

(c) Or thirdly, A may agree with X that in consideration 
of a commission paid to X he shall make a bargain for A 
with some third party. X is then an agent in the true 
sense of the word, a medium of communication to establish 
prmty of contract between two parties. 

Under these circumstances it is imperative upon X that 
he should not divest himself of his character of agent and 
become a principal party to the transaction. This may 
be said to arise from the fiduciary relation of agent and 
principal ; the agent is bound to do the best he can for 
his principal ; if he put himself in a position in which he 
has an interest in direct antagonism to this duty, it is diffi- 
cult to suppose that the special knowledge, on the strength 
of which he was employed, is not exercised to the dis- 
advantage of his employer. Thus if a solicitor employed to 
effect a sale of property purchase it, nonunally for another, 
but really for himself, the purchase cannot be enforced. 

Not merely does the agent -nnder such circumstances 
create for himself an interest antagonistic to his duty : he 
fails to do that whicli he is employed to do, namely, to 
establish a contractual relatioii between his employer and 
some other part3^ The employer may sustain no loss, but 
he has not got what he bargained for. 

Robinson gave an order to Mollet, a broker in the 
tallow trade, for the pm’chase of a quantity of tallow. 
In accordance \vith a custom of the market unknown to 
Robinson, the broker did not establish privity of contract 
between his client and a seller, but simply appropriated 
to liim an amount of tallow, corresponding to the order, 
which he had purchased from a selling broker. 

It was held that Robinson could not be required to 
accept goods on these terms, and that he was not bound 
by a custom of which he was not aware and which altered 
the ‘ intrinsic character ’ of the contract. 
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In Johnson v. Kearley the law on this subject was thus ^ 
stated by Fletcher Moulton, L. J. : — 

‘ To add on to the price of the article bought an arbitrary sum is at p. 5^8, 
a taking of profit and not a commission and is compatible only with 
a sale and resale. It is absolutely inconsistent with the duty of an 
agent for purchase, inasmuch as it is the essential idea of a purchase 
through a broker or any other agent of the kind that the whole benefit 
of the purchase should go to the principal and that the sole interest of 
the agent should be in the commission allowed him by his principal. 

The office of a broker is to make privity of contract between two prin- 
cipals and this is utterly incompatible with making a contract at one 
price with the one and a corresponding contract at another price with 
the other.’ 

(3) The agent may not, as a rule, depute another person (3) Mav 
to do that which he has undertaken to do. * 

The reason of this rule, and its limitations, are thus 
stated by Thesiger, L. J., in De Bmsche v. Alt : — sen d.jio. 

‘ As a general rule, no doubt, the maxim delegattu non potent delegare 
applies so as to prevent an agent from establlsbing the relationship 
of principal and agent between his own principal and a third person ; 
but this maxim when analysed merely imports that an agent cannot, 
without authority from his principal, devolve upon another obligations 
to the principal which he has himself undertaken personally lo fulfil ; 
and that inasmuch as confidence m the particular person employed 
IS at the root of the contract of agency, such authority cannot bo 
implied as an ordinary incident to the contract.’ 

The Lord Justice pouits out that there are occasions 
when such an authority must needs be implied, occasions 
springing from the conduct of the parties, the usage of 
a trade, the nature of a business, or an unforeseen emer- 
gency, ‘ and that when such implied authority exists and 
is duly exercised, privity of contract arises between the 
principal and the substitute, and the latter becomes as 
responsible to the former for the due discharge of the 
duties which his employment casts on him, as if he had 
been appointed agent by the principal himself.’ The 
establishment of the fiduciary relation between principal 
and sub-agent follows where privity of contract exists 
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between the two, as is shown in Powell d; Tluymas v. Evan 
Jones ds Co. 

The rule is really an illustration of the more general 
rule that liabilities under a contract may not be assigned 
without the consent of the promisee. 

But where there is no such implied authority and the 
agent employs a sub-agent for his own convenience, no 
privity of contract arises between the principal and the 
sub-agent. On default of the agent the principal cannot 
intervene as an undisclosed principal to the contract 
between agent and sub-agent. Nor can he treat the sub- 
agent as one employed by him, and follow and reclaim 
property which has passed into the sub-agent’s hands. 


II. Bights and Liabilities of the Parties where an 
Agent contracts for a named Principal. 

Where an agent contracts, as agent, for a named princi- 
pal, so that the other party to the contract looks through 
the agent to a principal whose name is disclosed, it may 
be laid down, as a general rule, that the agent drops out 
of the transaction so soon as the contract is made. 

Where the transaction takes this form only two matters 
arise for discussion : the nature and extent of the agent’s 
authority ; and the rights of the parties where an agent 
enters into contracts, either without authority, or in 
excess of an authority given to him. 

An idle distinction has been drawn between general and 
special agents, as though they possessed two sorts of 
authority different in kind from one another. There is 
no such difference. 

If John Styles, having authority to act on behalf of 
Richard Roe and describing himself as agent for Richard 
Roe, makes a contract on Roe’s behalf with John Doe, 
he brings Roe and Doe into the relation of two contracting 
paitios, and himself drops out. The authority may have 
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been wide or narrow, general or special, but the difference 
is only one of degree. 

For instance, X sends A to offer £ioo for M'b horse 
Robin Hood, or to buy the horse for a price not exceeding 
£ioo, or for as low a price as he can, or to buy the best 
horse in ilf’s stable at the lowest price ; or X sends A to 
London to get the best horse he can at the lowest price ; 
or X agrees with A that A shall keep him supplied with 
horses of a certain sort and provide for their keep ; all 
these cases differ from one another in nothing but the 
extent of the authority given ; there is no difference in 
kind between any one of the cases and any other : in 
none of them does A incur any personal liability to M or 
any one with whom he contracts on behalf of X so long 
as he acts as agent, names liis principal, and keeps within 
the limits of his authority. 

It should be observed— indeed it follows from what has 
been said — ^that X cannot by private communications with 
A limit the authority which he has allowed A to assume. 

‘ There are two cases m which a principal becomes liable for the 
acts of his agent : one where the agent acts withm the limits of his 
authority, the other where he transgresses the actual limits but acts 
withm the apparent limits, where those apparent limits have been 
sanctioned by the principal.’ 

Jones employed Bushell as manager of his business, 
and it was incidental to the business that bills should be 
drawn and accepted from time to time by the manager. 
Jones, however, forbade Bushell to draw and accept bills. 
Bushell accepted some bills, Jones was sued upon them 
and was held liable. ‘ If a man employs another as an 
agent in a character which involves a particular authority, 
he cannot by a secret reservation divest him of that 
authority.’ 

Sheward employed his brother to sell a horse to Howard, 
expressly desiring him not to warrant the horse. The 
brother nevertheless gave a warranty, and when it 
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appeared that the horse was not in fact sound, Howard 
sued Sheward, and obtained damages for the breach of 
warranty. The brother’s authority ‘was an ostensible 
authority, which could not be negatived by showing 
a secret understanding between the horse-dealer and his 
servant that the latter was not to warrant.’ 

We may note the authority with which certain kinds of 
agents are invested in the ordinary course of their employ- 
ment. 

Auc- (a) An auctioneer is an agent to sell goods at a public 

tlOQG61* 

auction. He is primarily an agent for the seller, but, 
upon the goods being knocked down, he becomes also the 
agent of the buyer ; he is so for the purpose of recording 
the bidding ‘ at the time and as part of the transaction,' so 
as to provide a memorandum within the meaning of the 
4th section of the Statute of Frauds and of the Sale of 
Groods Act. He has not merely an authority to sell, but 
actual possession of the goods, and a lien upon them for 
his charges. He may sue the purchaser in his own name, 
and even where he contracts avowedly as agent, and for 
a known principal, he may introduce such terms into the 
contract made with the buyer as to render himself per- 

Q B.^) 3on,ally liable. 

But the principal will be bound if the auctioneer act 
within his apparent authority, though he disobey instruc- 

Rambow ^. tious privately given. An auctioneer through inadver- 
326 tence and contrary to instructions put up an article for 
sale without reserve. His principal was bound by the 

M«Maiiu8 V. terms of sale. But where there is a sale by auction with 

Fortcscue, 

[1^7^ I i^otioe that it IS subject to a reserve, the auctioneer has 
no authority to accept a bid less than the reserve fixed, 
and cannot bind his principal by doing so. 

Factor. • (ft) A factor by the rules of Common Law and of 
mercantile usage is an agent to whom goods are consigned 
for the purpose of sale, and he has possession of the goods, 



421 


Chap. XX CONTRACTING FOR NAMED PRINCIPAL 

authority to sell them in his own name, and a general 
discretion as to their sale. He may sell on the usual terms 
of credit, may receive the price, and give a good discharge 
to the buyer. 

He further has a lien upon the goods for the balance of 
account as between himself and his principal, and an 
insurable interest in them. Such is the authority of 
a factor at Common Law, an authority which the principal 
cannot restrict, as against third parties, by instructions 
privately given to his agent. 

By the Factors Act, 1889, which consolidates earlier 
statutes on the subject, the presumed authority of the 
factor is extended. Persons who, in good faith, advance 
money on, the security of goods or documents of title are 
thereby entitled to assume that the possession of the 
goods \ or of the documents of title to them, carries mth 
it an authority to pledge them ; and this is so even though 
as between the factor and his principal the autJiority is 
expressly withheld. 

And so long as the agent is left in possession of the 
goods revocation of authority by the principal does not 
prejudice the right of the buyer or pledgee if the latter 
has not notice of the I’e vocation at the time of the sale or 
pledge. 

(c) A broker is an agent primarily to. establish privity 
of contract between two parties. Where he is a broker 
for sale he has not possession of the goods, and so he has 
not the authority thence arising which a factor enjoys. 
Nor has he authority to sue in his own name on contracts 
made by him. 

The forms of a broker’s notes of sale may be useful as 
illustrating what has hereafter to be said with reference 
to the liabilities of parties where an agent contracts for 

* Possession by one who has ‘ bought or agreed to buy goods ’ carries with 
it this authority to pledge : but possession, with an option to buy or return, 
does not. 
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a principal whose name or whose existence he does not 
disclose. 

When a broker makes a contract he puts the terms into 
writing and delivers to each party a copy signed by him. 
The copy delivered to the seller is called the sold note, 
that delivered to the buyer is called the bought note. 
The sold note begins ‘ Sold for A to X' and is signed 
‘ M broker,’ the bouglit note begins ‘ Bought for X of 4 ’ 
and is signed ‘ M broker.’ But the forms may vary and 
with them the broker’s liability. We will follow these in 
the sold note. 

(i) ‘ Sold for v4 to X ’ (signed) ‘ M broker.’ Here the 
broker cannot be made liable or acquire rights upon the 
contract : he acts as agent for a named principal. 

(ii) ‘ Sold for you to our prinfdpals ’ (signed) ‘ M broker.’ 
Here the broker acts as agent, but for a principal whom 
he does not name He can only be made liable by the 
usage of the trade if such can be proved to exist. 

(iii) ‘ Sold by you to me ’ (signed) ‘ Jl/. ’ Here we suppose 
that the broker has a principal, though his existence is 
not disclosed, nor does the broker sign as agent. He is 
personally liable, though the seller may prefer to take, and 
may take, the liability of the principal when disclosed ; 
and the principal may intervene and take the benefit of 
the contract. 

{d) A commission agent is, as was described above, 
a person employed, not to establish privity of contract 
between his employer and other parties, but to buy or 
sell goods for him on the best possible terms, receiving 
a commission as the reward of his exertions. 

(e) A del cr&dxre agent is an agent for the purpose of 
sale, and one who also gives (in consideration of a higher 
remuneration) an undertaking to his employer that the 
parties with whom he is brought into contractual relations 
will pay the money which may become due under the 
contract into which they enter. 
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He does therefore promise to ‘ answer for the default ’ 
of another, and his contract would at first sight appear 
to require evidence in writing, by reason of s. 4 of the 
Statute of Frauds. The Courts have held, however, that Harburg 

India 

where the obligation to answer for another’s default is 
only an incident in a larger contract (e. g. of del credere 
agency), then s. 4 has no application, and no note or 
memorandum in writing is necessary. 

But the del credere agent does not guarantee the 
performance of the contract otherwise than as regards 
payment ; and thus cannot be sued by a vendor of goods 
whom he has brought into contractual relations with a 
purchaser, becau.se the purchaser refuses to take delivery. 


We have said that the agent contracting within his Agent can. 
authority for a named principal drops out of the transac- 
tion. As a rule he acquires neither rights nor liabilities 
on a contract so made. 

Plainly he cannot sue ; for the party with whom he 
contracted has been induced by him to look to the named 
principal, and cannot, unless he so choose, be made liable Bickerton 
to one with whom he dealt merely as the mouthpiece of 5 m & s ’ 
another. 

And this is so though the professed agent be the real 
principal. If John Styles agrees to sell his goods to John 
Hoe describing himself as the agent, and the goods as the 
property, of Richard Roe, he cannot enforce the contract, 
for it was not made with him. 

With a few exceptions he cannot be sued ‘. Ex- 

An agent who makes himself a party to a deed is bound 
thei’oby, though ho is described as agent. This arises 
from the formal character of the contract, arid the 
technical rule that ‘ those only can sue or be sued upon an Beckham v. 
indenture who are named or described in it as parties.’ Vgs. 


^ Parol contracts may bo framed so as to leave it uncertain whether Lennard v. 
the agent meant to make himself personally liable. But these do not 
affect the rule. 


E.AB. las 
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Foreign It is said that an agent who contracts on behalf of 
principal. ^ foreign principal has, by the custom of merchants, no 
V authority to pledge his employer’s credit and becomes 

^ personally liable on the contract. Recent decisions make 
it doubtful if this rule stUl exists. There may have been 
good reasons for it in former days before the development 
of modern means of communication with foreign countries ; 
Miller, Gibb but to-day these no longer hold good. At most there may 
iyjer,[i9»i7l be a presumption that an agent acting for a foreign 
principal has no authority to pledge his principal’s credit, 
but this presumption may be rebutted by evidence of 
facts showing that the agent assumed no personal liability. 
And in any case the custom, if it exists, is one which 
makes the agent liable to the exclusion of tho principal, 
and cannot prevail if inconsistent with the actual terms 
of the contract. 

Non- If an agent contracts on behalf of a principal who does 

prto^i^I. exist or cannot contract, he is personally liable on 
a contract so made. 

L R jc r. The case of Kdner v. Baxter was cited above to show 

^75 

that a company cannot ratify contracts made on its behalf 
before it was incorporated : the same case establishes 
the rule that the agent so contracting incurs the liabilities 
which the company cannot by ratification assume. ‘ Both 
upon principle and upon authority,’ said Willes, J., ‘ it 
seems to me that the company never could be liable upon 
this contract, and construing this dociunent vi res magis 
mleat qttam pereat, we must assume that the parties 
contemplated that the persons signing it would be per- 
sonally liable.’ 

Reraedies ' If ^ Mian contracts as agent, but without authority real 
a^nTwho ostensible, for a principal whom he names, he cannot 
oontraota bind his alleged principal or himself by the contract ; but 

Without 1 1 . -I t ^ . .11.1 

authority, the party whom he mduced to contract with him has one 
of two remedies. 

(a) If the alleged agent honestly believed that he had 
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an authority which he did not possess he may be sued 
upon a ivarranty of atUharity. 

This is an implied promise to the other party that in 
consideration of his making the contract the professed 
agent imdertakes that he is acting with the authority ol 
a^rincipal. 

This rule does not apply only to transactions or represen- 
tations which would result in contract ; it extends to any 
representation of authority whereby one induces another 
to act to his detriment. 

‘ Persons who induce others to act on the supposition that they 
have authority to enter into a binding contract on behalf of third 
persons, on it turning out that they have no such authority, may bo 
sued for damages for the breach of an implied warranty of authority. 
This was decided in Collen v. Wright and other cases.’ 

The liability may be treated — ^as it has been by the 
Court of Appeal — as an exception to the general rule of 
law that ‘ an action for damages will not lie against a per- 
son who honestly makes a misrepresentation which mis- 
leads another.’ But if that were so the right of action, 
being no longer based on contract but on wrong, would 
not survive to the representatives of the injured party. 

The relation is really one of contract ; ‘ the true 

principle,’ says Buckley, L. J., in Yonge v. Toyinbee, ‘as 
deduced from the authorities, rests, I think, not upon 
wrong or omission of right on the part of the agent, but 
upon implied contract.’ This same case lays down that 
the warranty is a continuing warranty and therefore the 
agent is liable even though his authority be determined 
without his knowledge, as by the death or insanity of the 
principal. 

(6) If the professed agent knew that he had not the 
authority which he assumed to possess, he may be sued 
by the injured party in the action of deceit. 

The case of Pdhill v. Waller is an illustration of this. 
The defendant accepted a bill as agent for another who 
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had not given him authority to do so. He knew that he 
had not the authority but expected that his act would be 
ratified. It was not ratified, the bill was dishonoured, 
and the defendant was held liable to an indorsee of the 
bill as having made a representation of authority false 
to his knowledge, and falling under the definition of 
Fraud given in a pi'evious chapter. 

The reason why the alleged agent should not be made 
personally liable on such a contract is plain. The man 
whom he induced to enter into the contract did not 
contemplate him as the other party to it, or look to any 
one but the alleged principal. His remedy should be, 
as it is, for misrepresentation, innocent or fraudulent. 


III. Rights and Liabilities of the Parties where 

THE NAME OP THE PRINCIPAL IS UNDISCLOSED. 

Denman, A luaii ‘ has a right to the benefit which he contemplates 

the character, credit, and substance of the person 

ij Q. B 317 whom he contracts ’ : if therefore he enters into a 
Where ' 

principal contract with an agent who does not give his principal’s 
named, name, the presumption is that he is invited to give credit 
to the agent. Still more if the agent do not disclose his 
principal’s existence. In the last case invariably, in the 
former case within certain limits, the party who contracts 
with an agent on those terms gets the benefit of an alter- 
native liability and may elect to sue agent or principal 
upon the contract. 

agent not agent who contracts as agent, but does not disclose 

liable if lie the name of his principal, is said to render himself per- 
agent, sonally liable if the other party to the contract choose to 
treat him so, but this must depend on the construction of 
Thomson v tcrms. The exceptions to the general rule are wide and its 
D.wen^rtj^ application in reported cases is not as frequent as might bo 
expected. We may state two propositions, which must be 
taken subject to exceptions to be hereafter mentioned ; — 
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(1) An agent who contracts for an unnamed principal 
as argent will not be personally liable. 

The agent who describes himself as sucii in the contract, 
and signs himself as such, if the contract be in writing, 
protects himself against, liability. 

‘ There is no 'ioubt at all in principle,’ said Blackburn, J., in Fleet 
V. Murton, ‘ that a broker aa euoh, merely dealmg as broker and not 
as purchaser, makes a contract, fiom the very nature ot things, between 
the buj'er and seller, and is not himself either buyer or seller, and that 
consequently where the contract says “ sold to AB ” or “ sold to my 
principals ” and the iiroker signs himself simply as broker he does not 
make himself by that eitlier the purchaser or seller of the goods.’ 

(2) An agent who contracts for an unnamed jiiincipal. 
without expressly contracting as agent, will be personally 
liable. 

In the absence of words indicating agency, the woid 

loker ’ attached to a signature is merely descriptive, 
and docs not limit liability, so that if the agent do not 
by words exclude himself from liability, it may be assumed 
that one who deals with an agent for an minamed principal 
expects and is entitled to the alternative liability of the 
principal and the agent. 

Even where the agent is distinctly described as such, 
the usage of a trade, as in Fleet v. Murton, may make him 
liable ’ : so too may the rule or presumption, if it still 
exists, that an agent acting for a foreign principal has no 
authority to pledge his (jredit. 

Where a man has purported to contract as agent for an 
unnamed principal, he may declare himself to be the real 
principal. The other party to the contract does, no doubt, 
lose the alternative liability of the agent or the unnamed 

* Barrow v, Dyster is an instance of conflict between the terms of a con- 
tract and the custom of a trade. Hides wore purchased through brokers 
who did not disclose the name of their principals. The selling brokets 
were to arbitrate in case of difference under the contract. Evidence of 
a custom of the hide trade which would make them personally liable n as 
rejected, as inconsistent nith the arbitration elause which would thus 
have made them judges in their ow n cause. 
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principaL Yet, if he was willing to take the liability of an 
unknown person, it is hard to suppose that the agent was 
the one man in the world with whom he was unwilling to 
contract; and at any rate the character or solvency of the 
unnamed principal could not have induced the contract. 
i6Q B 655 Thus in Schmaltz v. Avery, Schmaltz sued on -a contract 
of charter-party into which he had entered ‘ on behalf of 
another party ’ with Avery. He had named no principal 
Harper v and it was held that he might repudiate the character of 
1*1^^ 549 ^^^d adopt that of principal ; and this decision has 

been followed in a later case. 

IV. Rights and Liabilities op the Parties where 
THE Existence op the Principal is undisclosed. 

Alterna- If the agent acts on behalf of a principal whose existence 

he does not at the time disclose, the other contracting 

principal pai.tv, when he discovers the true facts, is entitled to 
isundis- r ... j. xu 

closed. elect whether he will treat principal or agent as the 

party with whom he dealt. The reason of this rule is plain. 

If A enters into a contract with X he is entitled at all 

events to the liability of the party with whom he supposes 

himself to be contracting. If he subsequently discovers 

that X is in fact the representative of M he is entitled to 

choose whether he will accept the actual state of things, 

and sue M as principal, or whether he will adhere to the 

supposed ^tate of things upon which he entered into the 

contract, and continue to treat X as the principal party 

to it 

The rule of evidence has already been explained by 
which a man who has contracted as principal may be 
shown to be an agent. Where a contract is ostensibly 
made between A and X, A may prove that X is agent 

Watteau v. » If the other party elect to treat the agent as agent the principal will 
be bound by aJl acts which fall within the authority usually conferred upon 
* Q ^346. an agent of the character in question. He cannot set up any special 
instructions limiting the ostensible character of the agency. 
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for M with a view of fixing M with the liabilities of the 
contract. But X cannot, by proving that M is his prin- 
cipal, escape the liabilities of a contract into which he 
induced A to enter under the supposition that he (X) was 
the real contracting party. Neither party may escape 
any liability which he assumed under the contract, but 
A is permitted to show that his rights are wider than the 
words of the contract would indicate. 

The real principal, M may intervene and sue upon the Defence 

contract ; but A may set up against him any defence 

which would have been good against X the agent, and 

which accrued while A still supposed that he was dealing principal. 

with X as principal. Any set-off which A may have Momagu 

against X, and which accrued while A still regarded A as [ 

» 2 

principal, may be used against a demand made by M the 
real principal. 

But the right of the other contracting party to sue Alterna- 
agent or principal — ^to avail himself of an alternative 
liability — may, in various ways, be so determined, that concJudod. 
he is limited to one of the two and has no longer the 
choice of either liability. 

(а) The agent may contract in such terms that the idea 
of agency is incompatible with the construction of the 
contract. 

Thus where an agent in making a charter-party de- Hambies, 
scribed himself therein as owner of the ship.it was held uQ Uaio 
that evidence was not admissible to prove that another 
person was the real owner and the agent’s principal, for 
this would have contradicted the written contract. It 
was therefore held that his principal could not intervene, 
nor could, by parity of reasoning, be sued. But where the Drughom v. 
agent merely described himself as ‘ charterer ’, evidence fJantte™"*' 
was admitted to show who the real principal was, and he 
was allowed to intervene and sue on the charter. ' Char- 
terer ’ is an equivocal description, ‘ owner ’ is not. 

(б) If the other party to the contract after having die- 
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covered the existence of the undisclosed principal do 
anything which unequivocally indicates the adoption 
of either principal or agent as the party liable to him, 
his election is determined and he cannot afterwards sue 
the other. 

(c) If, before he ascertain the fact of agency, he sue the 
agent and obtain judgment, he cannot afterwards recover 
against the principal. But merely to bring an action 
under these circumstances would not determine his rights. 
‘ For it may be that an action against one might bo dis- 
continued and fresh proceedings bo well taken against 
the other.’ 

(d) Again, if, while exclusive credit is given to the agent, 
the undisclosed principal pays the agent for the price of 
goods sold to him, he cannot be sued when he is discovered 
to be the purchaser. 

In Armstrong v. Stokes the defendants employed 
Messrs. Ryder, a firm of commission agents, to buy goods 
for them. Messrs. Ryder bought the goods in their own 
names from Armstrong who gave credit to them and to no 
one else. The defendants paid their agents for the goods 
in the ordinary course of business, and a fortnight later 
the Messrs. Ryder stopped payment, not having paid 
Armstrong. When it appeared from their books that 
they had been acting as agents for the defendants, Arm- 
strong claimed to demand payment from the undisclosed 
principal. It was held that the demand could not be 
made from ‘ those who were only discovered to be princi- 
pals after they had fairly paid the price to those whom the 
vendor believed to be principals, and to whom alone the vendor 
gave credit.' 

It is important to note the difference between such 
a case as this and one in which the existence of the princi- 
pal is known, though his name is not disclosed. There 
the other contracting party presumably looks beyond the 
agent to the credit of the principal. ‘ The essence of such 
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a transaction/ said Bowen, J., in Irvine v. Watson^ ‘is 5 Q i>. 

107. 

that the seller as an ultimate resource looks to the credit 4'+ 
of some one to pay him if the agent does not.’ If, in such 
a case, the principal settles accounts with liis agent before 
the ordinary period of credit has expired, he is not thereby 
discharged ; if he were, the seller would bo deprived of the 
liability to which he was induced to look when he entered 
into the contract. 

Liability of Principal for Fraud of Agent. 

A principal is liable to an action for Deceit for the fraud Is that of 
of his agent, if the fraud was committed in the ordinary pioy^ foi 
course of his employment. The Habiiity of the principal 
is in no wise different from that .of an employer who is vant. 
responsible for wrongful acts done by those in his service, cracl' 
within the scope of their employment. A man is equally 
liable for the negligence of his coachman who runs over a 
foot passenger in driving his master’s carriage from the 
house to the stables, and for the fraud of his agent who, 
being instructed to obtain a purchaser for certain goods, 
obtains one by false statements as to the quality of the 
goods. 

It was at one time thought that the principal was not 
liable unless the agent’s baud was committed for the 
principal’s benefit, and that therefore no action lay 
against the principal, if the agent, though acting within 
the scope of his authority, intended by Ids fraud to benefit 
himself alone. This view, which arose from a misapjxre- 
hension of the judgment of the Court of Exchequer 
Chamber in Barwick v. English Joint Stock Bank, was l k j lx 
emphatically repudiated by the House of Lords in Lloyd c 

V. Grace. The principal is liable for his agent’s fraud 
committed in the course of and within the scope of his 
employment, whether it is committed for the benefit of 
the principal or for the benefit of the agent. 

But if the person employed act beyond the scope. 
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actual or apparent, of his employment he no longer repre- 
sents his employer so as to make him liable in tort or con- 
tract. An agent was employed to sell a log of mahogahy ; 
he was not authorized to warrant its soundness, but he did 
so knowing it to be unsound. The employer could not be 
sued for deceit because the agent had no authority to give 
a warranty : nor could the contract be avoided, because 
the parties could no longer be replaced in their previous 
positions, for the log had been sawn up and partly used. 

The rights of the parties may be thus stated. 

If the agent commits a fraud in the course of his 
employment, he is liable, and so is his principal. 

If he commits a fraud outside the scope of his authority 
he would be liable, but not his principal. 

In the first case the other party might sue upon the 
contract, and in either case he would be entitled to avoid 
the contract subject to the conditions already described. 

Where a principal allows his agent to make a statement 
which he knows, but which the agent does not know, to 
be false, it might seem difficult to sue either principal or 
agent for deceit ; for the one did not make the statement, 
and the other honestly believed it to be true. But the 
contract could be set aside or resisted on the ground of 
material misrepresentation if not on the ground of fraud ; 
and it would be strange also if the consequences of fraud 
did not attach to a principal who knowingly employed an 
ignorant agent in order to profit by his misrepresentations. 
This view is expressed by the House of Lords in Pearson 
V. Dublin Corporation : — 

The principal and the agent are one and it does not eignify which of 
them made the incriminated statement or which of them possessed the 
guilty knowledge.’ 

‘If between them the misrepresentation is made so as to induce 
the wrong, cmd thereby damages are caused, it matters not which 
is the person who makes the representation, or which is the person 
who had the guilty knowledge.’ 


Liability In the case of a contract vJberriimhe fidei, the principal 
(Closure, would seem to be liable to the avoidance of the contract 
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if his agent oonoeals a material fact. It is said that ‘ the 
knowledge of the agent is the knowledge of the principal,’ 
and it has even been argued that a principal ought not to 
recover on a policy of insurance because an agent whom 
he had employed, bul who had ncA effected the insurance, 
knew of facts, materially affecting the risk, which he did 
not communicate to his employer, and of which the 
employer was unaware. 

The House of Lords refused to extend the rule so far. 
The agent is employed to represent the principal for one 
or more transactions. What he does in the course of 
the transaction is the act of his principal ; what he knows 
and does not tell is — ^if he ought to tell it and if the 
transaction is carried out — non-disclosure which may 
affect his principal’s rights. But he represents his princi- 
pal for the purpose of the transaction in question, and if, 
before it is effected, his authority is revoked, the relation 
of employer and employed ceases to exist. 

In fact the knowledge of the agent is the knowledge of 
the principal when, and only when, it is imparted to the 
principal, or the transaction to which the knowledge is 
material is carried out. Hence It follows that if the agent 
knows that the principal is being defrauded, the principal 
cannot set aside the contract on the ground of fraud. 

An agent of an insurance company obtained a pro- 
posal for insurance from a one-eyed man, who, being also 
illiterate, signed at the request of the agent a form stating 
among other things that he was free from any physical 
infirmity. The agent knew that the insured had but one 
eye. The insurance was against partial or total disable- 
ment ; after a while, the insured lost his second eye, 
and claimed the amount due under a policy for a total 
disablement. The company resisted the claim, on the 
ground of the falsehood contained in the proposal ; but 
it was held that the knowledge of the agent was their 
knowledge and that they were liable. 
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CHAPTER XXI 

Detenuination of Agent’s Authority 

An agent’s authority may be determined in any one of 
three ways ; by agreement ; by change of status ; or by 
death. 

§ 1. Agreement. 

The relation of principal and agent is founded on mutual 
consent, and may be brought to a close by the same iffo- 
cess which originated it, the agreement of the parties. 

Where this agreement is expressed by both parties, or 
where, at the time the authority was given, its duration 
was fixed, the matter is obvious and needs no discussion. 

Where authority is determined by revocation it must 
be borne in mind that the right of either party to bring 
the relation to an end by notice given to the other is 
a term in the original contract of employment. 

But the principal’s right to revoke is affected by the 
interests (i) of third parties, ( 2 ) of the agent. 

(l) A principal may not privately limit or revoke an 
authority wliich he has allowed his agent publicly to 
assume. He will be bound by the acts of the agent which 
he has given other persons reason to suppose are done by 
his authority. 

The case of Debenham v. Mellon is a good illustration 
of the nature and limits of this right of revocation. 

A husband who supplied his wife with such t hing s as 
might be considered necessaries for her forbade her to 
pledge his credit ; any authority she might ever have 
enjoyed for that purpose was thereby determined. She 
dealt with a tradesman who had not before supplied her 
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with goods on her husband's credit and had no notice of 
his refusal to authorize her dealings. He supplied these 
goods on the husband’s credit and sued him for their 
price. It was held that the husband was not liable, and 
the following rules were laid down in the judgments given. 

(а) Marriage does not of itself create by implication an 
authority from the husband to the wife to pledge the 
husband’s credit ; except in such cases of necessity as we 
have described above. 

The wife therefore can only be constituted her liusbanfl's 
agent by express authority or by .such conduct on liis part 
as would estop him from denying the agency. 

( б ) Where the husband has habitually ratified the acts 
of his wife in pledging his credit, he cannot, as regards 
those whom he has thus induced to look to him for pay- 
ment, revoke her authority without notice. 

‘ If a tradesman has had dealings with the wife upon the credit 
of the husband, and the husband has paid him without demur in 
respect of such dealings, the tradesman has a right to assume, tn the 
absence of notice to the contrary, that the authority of the wife which 
the husband has recognized continues. The husband’s quiescence 
is m such cases tantamount to acquiescence, and forbids his denying 
an authority which his own conduct has invited the tradesman to 
assume.’ 

(c) 111 the absence of such authority arising from con- 
duct the husband is entitled as against persons dealing 
with his wife to revoke any express or implied authority 
which he may have given her, and to do so without notice 
to persons so dealing. 

‘ The tradesman must be taken to know the law ; he knows that 
the wife has no authority in fact or in law to pledge the husband’s 
credit even for necessaries, unless he expressly or impliedly gives it 
her, and that what the husband gives he may take away.’ 

The case of husband and wife is (lerhaps the best, as it 
is the strongest, illustration of the limits within which the 
principal may revoke an authority consistently with the 
rights of third parties. 
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Cases (2) Therightof revocation may be expressly or impliedly 

r^nt limited by the liability of the employer to indemnify 
inten»T agent from loss occurring in consequence of the 
employment. 

The rule laid down that ‘ an authority coupled with an 
interest is irrevocable ’ is explained by Wilde, C. J., in 
5 c B 917. Smart v. Bandars, to mean that ‘ where an agreement 
is entered into on sufficient consideration, whereby an 
authority is given for the purpose of conferring some 
benefit on the donee of that authority, such an authority 
is irrevocable. That is what is usually meant by an 
authority coupled with an interest.’ An illustration of 
iisgfiiaci. the application of this principle is to.be fomid in Car- 
michaeVs case. But the rule has a somewhat wider 
application, as appears from the language of Bowen, L. J., 
13Q B D in Read v. Anderson, where the revocation of authority 

779 

or incurs to carry out a contract would have involved an injury 
liability. agent which must have been in contemplation of 

the parties when the contract of employment was made. 

It p 781 ‘ There is a contract of employment between the principal and 

the agent which expre.s.sly or by implication regulates their relations 
and if as part of this contract the principal has expressly or impliedly 
bargained not to revoke the authority and to indemnify the agent for 
actmg in the ordinary course of his trade and busmess he cannot be 
allowed to break his contract.’ 

§ 2. Change of Status. 

Bank- Bankruptcy of the principal determines, and before 
1883 marriage of the principal, if a woman, determined, 
TaunTslit an authority given while the principal was solvent, or sole. 
wmMan^, It seems no longer open to doubt since the case 
insanity, of Yonge V. Toynbee that insanity annuls an authority 
is^. properly created while the principal was sane. In that 
case the defendant, after instructing his solicitors to defend 
on his behalf a threatened action, became insane. The 
solicitors, in ignorance of this, duly entered an appearance 
to the writ, and took all necessary steps on their client’s 
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behalf. When the defendant’s insanity became known 
to the plaintifi, he sought to have the appearance and all 
subsequent proceedings struck out, and to make the 
solicitors personally liable for costs incurred, on the ground 
that their authority to act had been determined by the 
defendant’s insanity ; and the Court of Appeal decided 
in his favour, holding that the solicitors had warranted 
an authority which they had ceased to possess. 

It is difficult, if not impossible, to reconcile this decision 
with that of Drew v. Nunn, which was not referred to in iQ b d 

66r. 

the judgments in Yonge v. Toynbee. The defendant there, 
being at the time sane, gave authority to his wife to deal 
with the plaintiff and afterwards became insane. The 
wife continued to deal with the plaintiff and gave no 
notice of her husband’s insanity ; the defendant recovered 
and resisted payment for goods supplied while he was 
insane. The Court of Appeal did not expressly decide 
how far insanity affected the continuance of authority, 
but held that ‘ the defendant, by holding out his wife as 
agent, entered into a contract with the plaintiff that she 
had authority to act on his behalf, and that until the 
plaintiff had notice that this authority was revoked he was 
entitled to act on the defendant’c l epresentations.’ 

Yonge v. Toynbee may be taken to settle, beyond doubt, 
that in Drew v. Nunn the wife’s agency had been deter- 
mined, the husband being held liable, not because his wife 
was in fact his agent, but because he was estopped from 
alleging that she was not. But if the insane person 
cannot give an authority, neither can he revoke an 
authority already given ; and it seems a strange applica- 
tion of the doctrine of estoppel that a man should not be 
permitted to deny the existence of an authority which is 
now settled to be terminated, and which, if not terminated, 
he could not (by reason of his misfortune) revoke. Again, 
it seems to follow from Yonge v. Toynbee that the plaintiff 
in Drew v. Nunn might have successfully sued the wife on 
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a breach of warranty of authority. Clearly, however, if 
the principal is liable on the contract, the agent can never 
be liable for such a breach of warranty, and the converse 
proposition must be equally true. 

For these reasons, therefore, it seems best to regard 
Drew V. Nunn as inconsistent with the later decision and 
as no longer good law on the point which it purports to 
decide. Insanity must be held to determine an agent’s 
authority for all purposes, as soon as it occurs, whether 
the third party have notice of it or not, in the same way 
that death of the principal (as is explained below) 
determines it. The burden cast upon the agent is no 
heavier in this than in any other case of ‘ waranty of 
authority ’ ; for the liability rests wholly, upon the 
assumption that the agent honestly believed himself 
to possess an authority which, unknown to him, had 
determined. 

The question was raised in Tingley v. Muller whether 
an agent’s authority is determined on his principal 
becoming an alien enemy. The full Comi; of Appeal 
(Scrutton, L. J., dissenting) held that it was not necessarily 
determined, though, as in the case of other contracts with 
alien enemies, this would happen, if the agency involved 
intercourse with the principal (as it usually would) or 
was otherwise against public policy. In Tingley v. MuUer, 
a German, resident in England by the licence of the Crown 
and for the time being therefore technically an alien 
fiiend, gave an irrevocable power of attorney to an agent 
and afterwards returned to Germany, thereby becoming 
in the full legal sense an alien enemy. The agent, acting 
under the power of attorney, entered into a contract for 
the sale of land, and it was held that there were no 
circumstances which entitled the purchaser, when he 
discovered the facts, to refuse to complete. The decision 
in part was based on the exceptional incidents of an 
agency created by an irrevocable power of attorney, but 
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the Court' was clear that enemy alien status had no such 
effect in general on the contract of agency as marriage or 
insanity. Nevertheless the dissenting judgment of Scrut- 
ton, L. J., is perhaps more in harmony with later decisions 
of the House of Lords on the effect of war upon an alien 
enemy’s contracts. 

§ 3. Death of Principal. 

The death, or (if the principal is an artificial entity like 
a corporation) the dissolution, of the principal determines 
at once the authority of the agent leaving the third 
party to his remedy against the agent for breach of 
warranty of authority in the case of contracts entered 
into by hini in ignorance of the principal’s death. It was 
once thought that in such cases an agent would only be 
liable if his ignorance of the principal’s death was due to 
some default or omission of his own. But in so far as 
Smout V. Ilbery was an authority for this proposition, it has 
now been expressly overruled by Yonge v. Toynbee, cited 
above. The agent is liable whether he represents himself 
as having an authority which he has never possessed, or as 
having an authority which has determined without his 
knowledge, even though he had no means of finding it 
out 

* This statement should be qualified in respect of powers of attorney. 
By 8 47 of the Conveyancing Act, i88i, a person making or doing any 
payment or act in good faith, in pursuanoe of a power of attorney, Js not 
liable in respect thereof by reason of the death, lunacy, or bankruptcy of 
the donor of the power or by reason of its revocation, if the circumstances 
were unknown to him at the time. By ss. 8 and 9 of the Conveyancing Act, 
1 882, a power of attorney may under certain oonditioijis be expressed to bo 
irrevocable, in which case the authority of the donee of the power is not 
affected even by notice of the death, &c., of the donor. 

• The judgment of Stirling, J., in Saltan v. New BeesVon Cycle Co.^ is also 
overruled on this point ; it was held there that an innocent agent of a 
company whose authority had determined by the company’s dissolution^ 
was not liable. 
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PART Vlll 

CONTRACT AND QUASI CONTRACT 

CHAPTER XXII 

Meaning and Nature of Quasi Contract 

It is necessary to touch on some forms of obligation, 
called Quasi Contract for want of a better name, because 
they acquired, for purposes of pleading, the form of 
agreement. 

In early notions of Contract, whether in Roman ^ or in 
EngUsh Law, we must not look for an analysis of Agree- 
ment, as emanating from Offer and Acceptance. The fact 
that one man had benefited at the expense of another 
under circumstances which called for a readjustment of 
rights might give rise to the action of Debt. And this 
was the remedy, not only for breaclies of contract based 
on executed consideration where such breach resulted in 
an ascertained money claim, but for any case where 
statute, common law, or custom laid a duty upon one to 
pay an ascertained sum to another. 

The action of Assumpsit, on the other hand, was 
primarily an action to recover an unliquidated sum, or 
such damages as the breach of a promise had occasioned 
to the promisee. 

But there were certain inconveniences attaching to the 
action of Debt. The defendant might ‘ wage his law,’ 

* Thus Gaius, after illustrating the nature of the contract Me, by the 
instance of Mutuum or loan for consumption, goes on to say, ‘ is qui non 
debitum accepit ab eo qui per errorem solvit, re ohligatur,^ By the time of 
Justinian this legal relation had been definitely assigned to the province 
of Quasi Contract, InsMuies, ui. 27. 6. 
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and the action was then determined, not upon the merits, Wager of 
but by a process of compurpation, in which the defendant 
came into Court and declared upon oath that he did not 
owe the debt, and eleven respectable neighbours also 
declared upon oath that they believed him to speak the 
truth. 

Again, the technical rules of pleading forbade the in- 
clusion in the same suit of causes of action arising from 
debt and from assumpsit, of actions foi l. jUidated and 
for unliquidated damages ; for the one was based upon 
contract real or feigned the other upon a form of wrong, 
the non-feasance of an undertaking. 

Assumpsit therefore was preferred to Dd)t as a form of 
action, and, after a while, by the pleader’s art., a money 
debt was stated in the form of an assumpsit, or under- 
taking to pay it. First it was decided in Slade's Case that 4 Co Rep 

Q2 

an action might be maintained in assumpsit, though the 
contract was a bargain for goods to be sold, resulting in 
a liquidated claim or Debt. Then, where the breach of Indcbtiaiut 
a contract resulted in such a claim, the plaintiff was 
enabled to declare in the form of a short statement of 
a debt, based upon a request by the defendant for work 
to be done or goods to be supplied, and a promise to pay 
for them. This was settled in the last twenty-five years 
of the seventeenth century. Thenceforth a man might Sec expres- 

sions of 

state claims arising from contract variously in the same • 

suit — as a special agreement which had been broken — and ^arrenl 
as a debt arising from agreement and hence importing a * 
promise to pay it. 

^ Exception has been taken to this statement on the ground that the 
cause of action in Debt was * the creditor’s supposed property in the debt ’ 

(L,Q.R., vol. 23, p. 125). But the leartung of the thirteenth century is not 
always applicable to the practice of the eighteenth. The liability arismg 
from Debt is treated as contractual by Fitzherbert *(de Natura Brevium, 

262), and the reason for non-joinder of Debt and Assumpsit is given, as 
I have stated it, m Bacon’s Abridgment, 1, 30, and Chitty on Pleading, 
vol. i 223*—W* R. A, 
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Such a mode of pleading was called an indebitatus count, 
or count in indebitaius assumpsit ; the remedy upon 
a special contract which resulted in a liquidated claim was 
now capable of being stated as a debt with the addition 
of a promise to pay it. In this form it was applied to the 
kinds of liability which, though devoid of the element of 
agreement, gave rise to the action of Debt, and thence in 
all cases where A was liable to make good to X a sum 
gained at X’s expense. 

Thus for the convenience of the remedy certain liabili- 
ties have been made to figure as though they sprang from 
contract, and have appropriated the form of Agreement. 
The distinction between Assumpsit and Debt was prac- 
tically abolished by the Common Law Procedure Act, 
1852. The plaintiff was no longer required to specify 
the form in whicli his action was brought ; he was allowed 
to join various forms of action in the same suit, and might 
omit the feigned promise from the statement of the cause 
of action. The form of pleading, in such cases as resolved 
themselves into a simjiJe money claim, was reduced to a 
short statement of a debt due for money paid or received ; 
and now the Judicature Act has abolished formal plead- 
ings, and has substituted for the indebitatus coimts a 
simple indorsement upon the writ of summons. 

In deference to their historical connexion with contract, 
certain legal relations may be noticed which once, in the 
pleader’s hands, wore the semblance of offer and acceptance. 

Such relations may arise from the judgment of a court 
of competent jurisdiction, or from the acts of the 
parties. 

As to the former, it is enough to say that the judgment 
of a court of competent jurisdiction, ordering a sum of 
money to be paid by one of two parties to another, is not 
merely enforceable by the process of the Court, but can 
be sued upon as creating a debt between the parties, 
whether or no the Court be a Court of Record. 
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The acts of the parties may bring about this obligation 
either (i) from the admission by .4 of a claim due to X 
upon an account stated, or (2) from the payment by A of 
a sum which X ought to have paid, or (3) from the acquisi* 
tion by A of money which should belong to X. 

(1) An account stated is an admission by one who' is 
in account ■with another that there is a balance due from 
him. Such an admission imports a promise to pay upon 
request, and creates an actionable liability ex contractu. 

(2) It is a ride of English Law that no man ‘ can make 
himself the creditor of another by paying that other’s 
debt against his "will or vdthout his consent.’ 

But if A requests or allows X to take up a position in 
which he is compelled by law to discharge 4’s legal 
liabilities, the law imports a request and promise made by 
4 to X, a request to make the payment, and a promise 
to repay. 

If one of several co -debtors pays the entirety of the 
debt he may recover from each of the others his pro- 
portionate share. In such a case a request to pay and 
a promise to I’epay were feigned in order to bring plaintiff 
■within the remedy of assumpsit, and he could recover his 
payment from his co-debtors as money paid to their use. 

So, too, a man who in the course of business leaves his 
goods on another’s premises and has to pay that other’s 
rent to prevent a distress upon liis goods, may in like 
manner recover his money. 

We might multiply instances of this kind of liability, 
but we must not forget that legal liability incurred by X 
on behalf of A without any concmrence or privity on the 
part of 4, ■wiU not entitle X to recover for money which 
under such circumstances he may pay to 4’s use. The 
liability must have been in some manner cast upon X by 
A. Other'wise the mere fact that X has paid under com- 
pulsion of law what A might have been compelled to pay, 
■will give to X no right of action against 4 . X may have 
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been acting for his own benefit and not by reason of any 
request or act of A. 

(3) There are many cases in which A may be required 
to repay to X money which has come into his possession 
under circumstances which disentitle him to retain it. 

This class of cases, though at one time in the hands of 
Lord Mansfield it threatened to expand into the vagueness 
of ‘ moral obligation,’ is practically reducible to two 
groups of circumstances now pretty clearly defined. 

The first of these are cases of money obtained by 
wrong, such as payments under contracts induced by 
fraud, or duress ; the second are cases of money paid 
under such mistake of fact as creates a belief that a legal 
liability rests on the payer to make the paymept Such 
cases lie outside the limits of our subject. 

^ The habihty to repay money paid for a consideration which has wholly 
failed is sometimes classed among the foregoing obligations, but is based 
upon genuine contract, though shortly stated in the form of an indehtait* 
count. 



. NOTE ON THE LAW OF PROPERTY ACT, 1922 

This Act does not come into force until January i, 1925 ; but refe- 
rence may be briefly made to certain provisions in it which relate to 
matters dealt with in this book. 

Page 6. By s, 97 of the Act, any covenant (whether express or 
implied) or agreement entered into by a person with himself and 
another or others shall be construed and be capable of being enforced 
in like manner as if the covenant or agreement had been entered into 
with the other or others. This applies to covenants or agreements 
entered into, or implied, before or after the commencement of the Act. 

Page 69. By s. 72 (4), where after the commencement of the Act 
a person executes a deed he shall either sign or place his mark against 
the same, and sealing alone shall not be deemed sufficient. By s. 73. 
corporations are empowered to execute deeds by having their seal 
affixed in the persence of and attested by theii clerk, secretary, or 
other officer, and a member of the board of directors or other governing 
body of the corporation ; and this method of execution is to be equally 
effectual with any other method prescribed by the charter, articles of 
association, or other instrument constituting or regulating the affairs 
of the corporation. 

Page 72. Part IX of the Act repeals and re-enacts with amend- 
ments Part I of the Land Transfer Act, 1897, personal 

representatives. 

Page 75. By s. 73 (2) the board of directors or other governing body 
of a corporation may, by resolution or otherwise, appoint an agent 
either generally or in any particular case to execute on behalf of the 
corporation any agreement or other instrument not under seal in 
relation to any matter within the corporation’s powers. 

Pages 308-10. By s. 90 wide powers are given to the Official Arbi- 
trators under the Acquisition of Land (Assessment of .Compensation) 
Act, 1919, to discharge or modify any restrictions affecting freehold, 
and, within certain limits, leasehold land, in cases where, by reason of 
changes in the character of the property or neighbourhood or other 
circumstances, the restriction has become obsolete or where its exis- 
tence impedes the reasonable user of the land for public or private pur- 
poses, without securing piactical benefits to other persons. 

Page 310. By s. 3 (5) the purchaser of the legal estate is not bound 
by lestrictive covenants or agreements or by equita^^ easements, 
entered into or created after the commencement of the Act, even if he 
has notice of them, unless they aie registered as a ^ land charge * under 
the Land Charges Registration and Searches Act; 1888. See also the 
Seventh Schedule to the Act of 1922, 
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IT IS THIS DAY MUTUALLY AOREED, between 


of the good Ship or Vessel called the 
of the measurement of 
Tons Register, or thereabouts, and 

Merchant, 

that the said ship being tight, staunch, and strong, and in every way 
fitted for the Voyage, shall with all convenient speed, sail and 
proceed to 


or as near thereunto as she may safely get, and there load from the 
factors of the said Merchant a full and complete cargo 


ivhich ts io he brought to and taken from alongside at Merchant'' a Risk and 
Expense, and not exceeding what she can reasonably stow and carry over 
and above lier tackle, apparel, provisions, and furniture, and being so 
loaded shall theiewith proceed to 

< 

or as near thereunto as she may safely get, and deliver the same on 
being paid freight. 

Restraint of Princes and Rulers, the Act of God. the King's Enemies, Fire, 
and all and every other Dangers and Accidents of the Seas, Rivers, and 
Navigation of whatever Nature and Kind soever, during the said Voyage, 
always excepted. 


Freight to be paid on the right delivery of the cargo. 

days to be alloHod the said Merchant (if the Ship 
be not sooner despatched), for 


and days on Demunage * over and above the said 

laying days at £ per day. 

Penalty for non performance ot this agreement, estimated amount of 
freight.* 

Witness to the signature of | 

Witness to the signature of | 

^ It is usual to fix a certain number of days, called ‘ lay days,’ for the loading 
and unloading of the ship. Beyond these the merchant may be allowed to detain the 
ship, if need be, on payment of a fixed sum per diem, such additional days being in 
fact lay days that have to be paid for . Wilson v, Thorestn, [1910] 2 K. B. 405. Both 
the detention and the payment are called Demurrage. ‘ Demurrage ’ is really agreed 
or liquidated damages for each day’s detention. If no rate of demurrage is agreed, 
the shipowner has a claim for unliquidated damages (called ‘ damages for detention ’ ). 
i, e. what ho can prove he has in fart lost by the delay . Inverlcip 8S Go, v, Bunge, 
[1917] 2 K. B, 193. 

* The inveterate conservatism of merchants appears to be the only reason for the 
retention of this clause in charter-parties ; for the ‘ penalty ’ is of course unenforce- 
able as such (supra, p. 330), only the actual damage suffered bemg recoverable. 
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FORM OF BILL OF LADING FOB GOODS SHIPPED 
ON SAILING VESSEL 

in good Order and well conditioned by 
in and upon the good Ship called the 
whereof is Master for this present Voyage 

and now riding at Anchor in the and bound for 

to say 


be^g marked and numbered as in the Margin, and are to be delivered 
in the like good order and well conditioned at the aforesaid 
Port of 

{tlie Act of Qodf the King's Enemies, Fire, and all and every other Dangers, 
and AcciderUs of the Seas, Rivers, and Navigation of whatever nature and 
hind soever excepted) unto 

or to Assigns he or they paying Freight for the said Goods 

with Pi image and Average accustomed.® Hu SSEitnrss whereof the 
Master or Purser of the said Ship hath afHxmed to Bills of Lading 

all of this Tenor and Date the oneDf which Bills 

bemg accomplished the other to stand void. 

Dated m 

* It would be diflicult at the present day to find in actual use a bill of lading 
in so simple a form as the above. Those now used are very much more com- 
plicated, and in particular the list of ‘ excepted penis ’ is very greatly mcroased. 

* Primage was a small customary payment to the master, and Average (sometimes 
called * petty average *) here means small necessary payments made by the master 
and repaid him by the merchant. Both are practically obsolete, though the clause 
is still sometimes printed as in the above form. 

Farticvdar average means the incidence of loss from damage to any part of ship 
or cargo upon the individual owner or his insurer, and is equivalent to partial, 
as opposed to total, loss. 

General average means the apportionment of the loss among all the parties 
interested in ship or cargo in proportion to their interest where the loss is caused 
intentionally and for the common safety, as by cutting away masts or throwing 
cargo overboard. 
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LLOYD’S POLICY OF MARINE INSURANCE 
[^oti7 schedtded to Marine Ineutance Act, 1906] 

s.G.> Be ft hnoton tliat 

as well in own Name, as for and in the Name and Names of all and 

£ every other Person or Persons to whom the same doth, may, or shall appertain 

in part or in all, doth make assurance, and cause and them and 

every of them, to be insured, lost or not lost, at and from 

upon any kind of Goods and Merchandises, and also upon the Body, Tackle, 

Apparel, Ordnance, Munition, Artillery, Boat and other Furniture, of and in 

the good Ship or Vessel called the 

whereof 13 Master, under God, for this present voyage, 

or whosoever else shall go for Master in the said Ship, or by whatsoever other 
Name or Names the said Ship, or the Master thereof is or shall be named or 
called, beginning the Adventure npon the said Goods and Merchandises from 
the loading thereof aboard the said Ship 
upon the said Ship, &c. 

and shall so continue and endure, during her Abode there, upon the said Ship, 
&c. ; and further, until the said Ship, with all her Ordnance, Tackle, Apparm, 
&c., and Goods and Merchandises whatsoever, shall be arrived at 
upon the said Ship, &c*, until she hath moored at Anchor Twenty- four Hours 
in good Safety, and upon the Goods and Merchandises, until the same be there 
discharged and safely landed ; and it shall be lawful for the said Ship, &o., in 
this Voyage to proceed and sail to and touch and stay at any Ports or Places 
whatsoever 

\^ithout Prejudice to this Insurance The said Ship, &c.. Goods and Mer- 
chandises, for so much as concerns the Assured, by Agreement between 
the Assured and Assurers in this Policy, are and shall be valued at 
llTouciitna the Adventures and Perils which we the Assurers are contented to 
bear and to take upon us in this Voyage, they are, of the Seas, Men-of-War, Fire, 
Enemies, Pirates, Rovers, Thieves, Jettisons, Letters of Mart and Countermart, 
Surprisals, Takings at Sea, Arrests, Restraints and Detainments of all Kings, 
Princes, and People, of what Nation, Condition, or Quali^ soever. Barratry of 
the Master and Mariners, and of aU other Perils, Losses, Misfortunes that nave 
or shall come to the Hurt, Detriment, or Damage of the said Goods and 
chandises and Ship, or any Fart thereof ; and in case of any loss or 

Misfortune, it shall be lawful to the Assured, their Factors, Servants, and Assigns, 
to sue, labour and travel for, in, and about the Defence, Safeguard and Recovery 
of the said Goods and Merchandises, and Ship, &c., or any Part thereof, without 
Prejudice to this Insurance ; to the Charges whereof we, the Assurers, will con- 
tribute, each one according to the Rate and Quantity of his Sum herein assured. 
And it is especially declared and a^eed that no acts of the insurer or insured in 
recovering, saving, or preserving the property insured shall be considered as a 
waiver, or acceptance of abandonment. And it is agreed by us the Insurers, that 
this Writing or Policy of Assurance shall be of as much Force and Effect as the surest 
Writing or Policy of Assurance heretofore made in Lombard Street, or in the Royal 
Exchange, or elsewhere in London. And so we the Assurers are contented, and do 
hereW promise and bind ourselves, each one for his own Part, our Heirs, Executors, 
and Goods, to the Assured, their Executors, Administrators, and Assigns, for the 
true Performance of the Premises, confessing ourselves paid the Consideration due 
unto us for this Assurance by the assured at and after the rate of 

IN WITNESS whereof, we the Assurers have subscribed our Names and 
Sums assured in 

N.B. — Corn, Fish, Salt, Fruit, Flour, and Seed are warranted free from Average, 
unless general, or the Ship be stranded ; Sugar, Tobacco, Hemp, Flax, Hides, and 
Skins are warranted free from Average under Five Pounds per Cent.; and all 
otiier Goods, also the Ship and Freight, are warranted free from Average under 
Three Pounds per Cent. ; unletis general, or the Ship be stranded. 

' These letters always appear on a Lloyd's policy, but their original significanoe 
is uncertain. ‘ Ship and Goods ’, * Salutis Gratia ' have been suggested. 



APPENDIX D 


FORM OF INLAND BILL OF BXOHANQS 


OxvoBD, 1st January, 1923 


<s 

Three months after date *8 pay ^ to Mr. John StyXiSS or order the 

f 1 1 


sum of one hundred pounds ^ for oq value received. 


To Bichabd Rob, Esq. § 


John Dob. 


INDORSEMENT IN BLANK OP ABOVE BILL. 


(I) SPECIAL INDORSEMENT AND (2) INDORSEMENT IN BLANK 

BY INDORSEE. 


i ^ 

i.5 I 
1 1 1 **® 

I ^ 


FORM OF PROMISSORY NOTE. 


OxvoBD, ist January, 1923. 


I promise to pay to Riohabd Box or order at the Old Bank, Oxford, six 
months after date the sum of one hundred pounds, for value received. 

John Dob. 


seo5 


Notb. — ^T heae instruments require an od valorem stamp. 

a g 
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A. 

Acceptance : 

of offer of contract, 5, 18-28. 
must be absolute and unconditional, 
49» 50. . , . 

its effect in concluding contract, 5, 32. 
must be communicated, 5, 24-28. 
may be made by conduct, 22, 23. 
in contracts by correspondence, 32-37. 
motive of acceptance immaterial, 55. 
of bill of exchange 
must be in writing, 78, 297. 
consideration for, 96, 299. 
Accommodation bill : 

its character, 303. 

Accord and Satisfaction : 
how constitutec^^ 1 14, 396. 
a form of discharge of right of action, 
396. 

Account stated : 

with infant, void, 139. 

Its general effect, 443. 

Acquiescence : 

how far equivalent to acceptance, 25. 
in fraud, affirms contract, 217, 218. 
in breach of condition, 184-186, 366. 
in act of agent, a ratification, 409, 435. 
Act of God : 
definition of, 340, 341. 
a condition subsequent, 340. 
an excepted risk, when, 339, 340. 

Act of Parliament : see Statute. 

Action : 

of assumpsit, 62, 63, 440* 44 1* 

of covenant, 61. 

of debt, 61, 440^ 441* 

of deceit, 179, 180, 205, 206, 213, 214, 

215- 

of detinue, 61, 62. 
effect of bringing action, 398, 399. 
right of action, as a form of obligation, 9. 
springs from breach of contract, 348, 

383- 

right of, assignment of, 248, 288, 289, 
291. 

how discharged, 395-401* 

Adequacy : 

of consideration, how regarded at Com- 
mon l^w, 99. 
in Equity, 100, 222. 

Admission : 

of written contract, how made, 317. 
Advertisement : 
offer made by, 53-58. 
acceptance of by act, 31 


AfOrmation : 

of contract in case of fraud, 217, 218. 
Agency : see Prindpal and Agent, 
place of the topic, 284, 403. 
character of the relation, 402, 403. 

Agent : 

who may be an agent, 404. 
of necessity, 407. 

for purposes of Statute of Frauds, § 4. 
78* 79» 85-87, 420. 
of 9 Geo. IV. c. 14. § I., 78, 400. 
Agreement : 

the origin of contract, 2, 8, 10. 
analysis of, 2, 3. 
definition of, 
a source of obligation, 8. 
assignment of contract by, 285, 286. 
discharge of contract by, 334-343. 
forms needed for discharge by agree- 
ment, 342, 343- 

determination of agency by, 434-439. 

Alien : 

his capacity to contract, 133. 
alienenemy, contract with, 133, 134,135. 
agent’spnncipal becoming alienenemy, 
438. 

Alteration of Instrument : 

when it effects discharge, 380, 381. 

Ambiguity : 

latent and patent, 323. 

Apprenticeship : 

contracts of, 144. 

Arbitration : 

agreements to refer to, 247. 

Articles of association : 

of company, 282-284. 

Assignment : 

concerns the operation of contract, 274. 
of liabjlities, 285, 286, 287. 
of rights — at CJommon Law, 287, 288. 
in Equity, 289-293. 
by Statute, 293-296. 
of covenants anecting leasehold, 307-9. 

affecting freehold, 309-31 1. 
of contracts of deceased, 311, 31 2. 
of bankrupt, 312, 313. 

Assumpsit : 

a form of trespass on the case, 62. 
its relation to action of debt, 441. 
how adapted to liquidated claims, 441, 
442. 

applied by fiction to claims quasi ex 
contractu, 443. 

Attestation : 

when necessary to validity of a deed, 3 1 7 . 


o g 2 
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Auctioneer : 

his liabilities on advertisement, 56. 
his position as a general agent, 418- 
421. 

Authority : see Agency. 

warranty of, 365, 424^ 436 - 439 - 
general and special, 418. 
kinds of, 420-423. 
coupled with an interest, 436. 

Average : 

general and particular, 447. 

Avoidance : 

right of, in infant's contract, 136-143. 
in case of mistake, 177. 
of misre]^resentation, 197, 198. 
of non-discloBure, 197-203. 
of fraud, 215-217, 266 
of undue influence, 226. 

B. 

Bailment : 

may give rise to action of detinue, 62. 
gratuitous, nature of consideration for, 
108. 

Bankruptcy : 

its effect in assigmng contract, 312. 
in discharging contract, 382. 
in determining authority, 436. 

Bankruptcy Act : see Statute. 

Barrister : 

his professional 135. 

Bill of exchange : 
form of, 449. 
must be in writing, 78. 
consideration for it presumed, 98. 
how affected by want of consideration, 
238, 263. 

by unlawfulness of consideration, 238, 
264. 

dischwged by waiver, 113, 336, 396. 
negotiable by custom, 296. 
now by statute, 297. 
how drawn, accepted, and indorsed, 
297, 298, 299. 

BUI of lading : 
what it is, 304, 305. 
effect of its assignment, 30^. 
differs from a negotiable instrument, 
306. 

form of, 443. 

Bills of Exchange Act : see Statute. 

Bond : 
nature of, 73. 
penalties in, 73, 330, 331. 
conditions subsequent in, 339. 

Breach of Contract : see Condition, 
Warranty Independent Promise, 
consideration for waiver of, 396. 
as a cause of action, 348. 
may act as discharge, 348 ei sqq. 
rights conferred by it, 348, 366, 383-386. 
modes in which it may take pla^, 349. 


Breach of Contract : 

renunciation before performance, 348. 
if treated as a discharge by the other 
party, ^46. 

renunciation during performance, 351. 
impossibility created by one party, 352, 

failure in performance, 354. 
by breach of concurrent condition, 354. 
by total failure of consideration, 355. 
by breach of vital condition, 361. 

Broker : 

his rights and liabilities, 260, 421, 422, 
426, 427- 

C. 

Cancellation : see Avoidance. 

of contract, 12. 

Carrier : 

his promise as to safety of goods, 340, 

365- 

when an agent of necessity, 404. 

Champerty : 

how it affects contihct, 248, 249. 
and assignment of contract, 289. 
Chancery : 

remedies obtainable in, 13, 72. 
Chancery Division : 
actions assigned to, 326, 391, 395. 

Charter-party : 

construction of, 183, 324, 359, 366. 
excepted risks in, 339. 
form of, 446. 

Chose In action : 

doubtful meaning of term, 294 n. 
cannot be assigned at Common Law, 
287. 

how far assignable in Equity, 289-293. 
and by statute, 293-296. 

CivU death : 

meaning of term, 154. 

Cognovit actionem : 

nature of, 67. 

attestation necessary to its validity, 

317. 

Cohabitation : 

illicit, is null as a consideration, 249. 
does not necessarily create agency, 405. 
CoUateral promise : see Warranty. 
Commission Agent : 

his relation to his employer, 412, 418. 

Company : 

capacity of to contract, 1 50-1 52. 
to make negotiable instruments, 150, 
296. 

to sue and be sued through an agent, 
283. 

cannot ratify contracts made before 
its formation, 281, 409. 
articles of association of, 282. 
memorandum of association of, 151 
282. 
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CompoMtIoii with orodlton : 

consideratioii for, 114-116, 396. 
fraudulent preference, 342, 266, 267, 268 
Compromise of suit : 
as consideration fo^ a promise, 105- 
X08. 

Coneealment : 

how different from non-disclosure, 
206, 207. 

Condition : «ee Breaeh of Contraet. 

condition subsequent, 339, 355. 
concurrent, 354-357- 
suspensory, 355, 
precedent, 338, 355, 361, 366. 
either statement or promise, 186. 
implied in sale of goods, 362, 367, 
how distinguished from warranty, 364, 
365 - 

may after breach become warranty, 
366. 

formerly sometimes called warranty. 

Consideration : 

its place in English Law of Contract, 
18-21* 

essential where contract is not under 
seal, 20, 61, 65, 73, 96, 334, 396. 
definition of, 96. 

executed and executory, 21, 22, 100, 

1 1 2, ii 9 -i 29 » 405. 
history of, 59-65. 

is different from motive, 102, 103. 
must move from promisee, 103, 280. 
must not be past, 122, 123. 
adequacy of, 99, 100, 112. 
reality of, 1 00-119. 

in cases of forbearance to sue, 106, 107, 

113- 

of discharge of existing liability, 112, 

1 13, 115-118. 

of composition with creditors, 114, 
II5- 

of waiver, 334-336, 
when it must appear in writing 
Stat. of Frauds, § 4., 78, 90, 94, 95. 
Sale of Goods Act, 5 4-> 79> 94i 95- 
exceptions to necessity for 
alleged, 97, loi, 1 21-130. 
real, revived promise, 126, 127, 401- 
gratuitous employment, 108, 404. 
negotiable instrument, 302, 336. 
failure of, a discharge, 161, 358-360. 
doctrine of, has no apphcation in case 
of foreign contracts, 130-131. 
Construction : 

rules as to, 328. 

Contract in writi^ : 
when writing is required, 77, 78. See 
Statute. 

the writing is only evidence of the 
contract, 85, 316, 317. 
how proved, 31 7-320. See Bvidenee. 


Contraot In writing : 

rectification of, in Equity, 175-177, 
336. 

how discharged by agreement, 341, 
342. 

Contraet of Record : see Judgment 
a form of obligation, 9. 
its form and cWacteristics, 66, 67. 
is not a true contraot, 68. 

Contract under Seal : 
offer under seal irrevocable, 27, 41. 
mode of execution, 68, 69. 
characteristics, 70-74, 317 
when necessary, 74, 75. 
illegality of consideration for, 262, 263. 
when negotiable, 150, 301, 302. 
how it is proved, 317. 
may be discharged by jiarol contract 
at variance with it, 342. 
agent being a party to it contracts 
personally, 423, 424. 

Conveyance : 

how different from contract, 3, 4. 
a sale is a conveyance, 93. 

Conviet : 

his incapacity to contract, 135. 

Copyholder ; 

liable, though an infant, to pay fine, 
137- 

Corporations : 

their contracts must be under seal, 75. 
exceptions to general rule, 75. 
necessary limits to their power to con- 
tract, 150, 151. 
express limits, 151. 

negotiable instruments made by, 150, 
301. 

Correspondence : 

contracts made by, 32-36. 

Covenant : 
action of, 61. 
assignment of 

affecting leasehold interests, 307-309. 
affecting freehold interests, 309-3 ii. 
Coverture : see Marriage. 

Custom : see Usage, 
custom of merchants, as to negotiable 
instruments, 296, 301, 302. 
as to bilk of lading, 305. 
as to agent’s liability where principal is 
unnamed, 427. 

of City of London as to contract of 
married women, 154. 


D. 

Damages : 

rules relating to, 12, 13, 386-391. 
penalty and liquidated damages, 330- 
332- 

interest by way of damages, 387. 
how different from indemnity, 194. 
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Death : 

causes lapse of offer, 37. 
its effect in assigning contract, 31 1. 
in determining authority of agent, 438 
439 - 

civil death, in what it consists, 154. 

Debt : 

action of, 60, 61 • 

why supplanted by action of As- 
sumpsit, 441, 442. 
assignment of, 287, 288. 

Deceit : eee Fraud* 
action of, 181, 205, 215. 

Deed : see Contract under Seal* 

Del credere agent : 

liabilities to his employer, 422. 

Delivery : 

of deed, 69. 

negotiable instruments transferable 
by, 297. 

of goods, a form of tender, 346, 347. 

Demurrage : 

for detention of ships, 446. 

Detinue : 

action of, 62, 

Directors : 

their liability under the Companies 
(Consolidation) Act, 1908, 195. 

Discharge : see Agreement, Breach, Im- 
possibility, Operation of Law, Per- 
formance* 

Disclosure : 

duty of, in certain contracts, 171, 172, 
198, 199. 
by agent, 432. 

Divisible contract : 

where consideration in part illegal, 255. 
where consideration in part fails, 358- 
360. 

Divorce : 

makes a woman a/eme sole, 154. 

Drunken person : 

his contract voidable at his option, 152 
Duress : 
to person, 220. 
to goods, 220, 221. 
by moral pressure, 221, 272, 273. 

Duty : 

as distinct from obligation, 7. 
not to interfere with peHormance of 
contract, 277-279. 

E* 

Equity : 

how different from Common Law in 
treatment — 

of gratuitous promiM under seal, 72,73. 
of inadequate consideration, 100. 
of bonds, 73. 

of misrepresentation, 189-191* 
of fraud, 209, 210, 221. 
of assignment of rights, 289-291. 


Equity : 

of admission of evidence, 324, 325, 326. 
stipidations as to time, 329. 
of penalties, 330. 

its peculiar remedies, 12, 13, 73,325,391. 
when obtainable only in Chancery 
Division, 13, 73, 326, 388* 

Escrow : 

a deed delivered under condition, 69. 
evidence that deed is an escrow, 3 1 6, 3 t t). 

Estate : 

of deceased debtor, 71. 
of bankrapt, 313. 

ratification of contract made on behalf 
of deceased^s, 409, 410. 

Estoppel : 

by statements made in a deed, 70. 
by words or conduct, 196, 407. 
the effect of, 196-198. 
by judgment, 397. 
agency created by, 407, 435. 

Evidence : 

parol, inadmissible to prove contract 
under Statute of Frauds, §4., 78, 90. 
or to supplement its terms, 87. 
or to connect documents, 87. 
exception as to part performance, 90. 
when admissible, 315, 316. 
extrinsic — to prove document, 31 7,318. 
to prove or disprove agreement, 318- 
320. 

secondary — of contents of document, 
318. 

of condition suspensory, 319. 
of supplementary terms, 320, 321. 
explanatory of latent ambiguity, 323. 
of usage, 323-325% 

for purpose of equitable remedies, 325. 
Executed consideration ; 
contracts arising from, 21, 1 19-122. 
promise implied from, 21, 121-126. 
Executed contract : 

meaning of term, 21, 335. 

Execution : 

of a deed, 69. 

upon judgment, 66-68, 397. 

Executor : 

his duties and liabilities, 79, 311, 312. 
his promise to answer damages out of 
his own estate, 80. 

Expectant heir : 

protected from undue infiuence, 224. 


F* 

Factor : 

his rights and liabilities, 420. 

Failure of consideration : 
a form of discharge, 363. 
confused with mistake, 161, 162, 368. 
money p^d for consideration which hag 
failed is recoverable, 363, 444* 



INDEX 


455 


Forbearanoe : . . 

of a right as consideration for a promise, 
106, 107, III, 1 1 2. 

Foreign Frlnclpal : 

liability of agent for, 424, 427. 

Foreign State : 

non-liabiUty of its sovereign, 135. 
or his representatives, 135, 399. 
agreements hostile to, 245. 
its bonds negotiable, 296. 

Form : 

its importance in legal history, 59-61, 
contracts vabd by reason of, 65-70. 
when merely evidentiary, 77, 78. 
of agreement for discharge, 342. 

Fraud : 

a flaw in contract, 160. 
also a civil wrong, 1 80, 243. 
definition of, 205. 

consistent with honest motive, 180,21^ 
with uncertainty of falsehood, 180, 
209. 

but not with honest bebef, 209, 210. 
legal and equitable fraud, 189, 210, 
218-222. 

representation an essential element, 
205. 

must be intended to be acted upon by 
plaintiff, 213. 

and must deceive him, 214, 215. 
its effects on contract, 216-218. 
how different from undue influence, 
220, 221. 

burden of proof lies on him who asserts 
fraud, 300. 

affects limitations of actions, 400. 
Fraudulent preference : 
an illegal consideration, 242. 
money so paid, whore recoverable, 265- 
267. 

Fructus iudustrlales : 

not an interest in land under 
29 Car. II. c. 3. § 4., 83. 


G, 


Gift: 

requires assent of donee, 20. 
when suggestive of undue influence, 
221, 222, 224-227. 

Goods : see Sale. 

what are, under 56 & 57 Vict, c. 71. 
§ 4., 83, 92. 

Grat^tous promise : 
void unless made under seal, 20, 72, 
75* 96. 

not enforceable specifically in Equity, 
73, 222, 392. 

Guarantee : 


under Statute of Frauds, § 4., 80, 81. 
consideration for, need not appear in I 
writing, 82. I 

vbemmafides, how far required, 204. j 


H. 

Heir: 

made liable for debts of ancestor, 71 
expectant, contracts with, 224. 
Husband and Wife : ^ee Marriage 


1 . 

Ignorance of Law : 

its effect in case of mistake, 170. 

Illegality : 

a flaw in contract. 228. 

by statute, 229. 

by rules of common law, 242. 

agreements to commit offences or 
wrongs, 242. 

agroementsagainstpublic policy, 244. 
contracts affecting foreign relations 
of State, 245-247. 
injunous to public service, 245. 
affecting course of justice, 247. 
encouraging improper litigation, 
248. 

contrary to good morals, 249. 
affecting marriage or parental d u ty , 
250. 

in restraint of trade, 251. 

Its effect on contract, 2=^0-273. 
when parties are not tn part delicto, 260. 
when there is a locus poemtentiae, 267, 
where contract lawful by lex loci, 271. 
Immoral purpose : 

Its effect upon contract, 249, 250, 258 
Implied promise : 
arising from conduct, 22, 23. 
of sea- worthiness in contract of marine 
insurance, 322, 323, 367. 
of indemnity in contract of employ- 
ment, 1 20-1 24, 402, 412, 436. 
of quahty in executory sale of goods, 362, 
of title, 367. 

of possibility, supposed, 367. 
of authority, 195, 367, 424, 43^-439* 

Impossibility : 

on face of the contract, 105, 368, 
antecedent, a form of mistake, 1 70, 367. 
created by act of one party, a form of 
breach, 353. 

subsequent, when a discharge, 308-37 5. 

Imprisonment : 

a form of duress, 220. 

Inadequacy of consideration : 

how regarded in Equity, 100, 220. 
Indebitatus counts : 
their history, 442. 
their object, 442 

as applied to special contract, 442. 

Indemnity : 

distinct from guarantee, 80. 

from damages, 195. 
marine and &re insurance are contracts 
of, 240. 
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Indenture : 

as distinct from deed poll, 70. 
Independent promisee : 
what are independent promises, 356. 
absolute propai^, 357. 
promises divisible in respect of per- 
fonnance, 358-360. 
subsidiary promises, 361. 
warranty a subsidiary promise, 364. 
Indorsee : 

rights of, 263, 298, 301, 302. 

Indorsement : 

special, and in blank, 298, 299. 
each mves additional security, 299. 
of bill of lading, 305. 

Infant : 

his contract voidable at Common Law, 

when binding, 136, 137, 147. 
must disclaim continuing contract, 
138. 

when void by Infants* Belief Act, 

ratification at Common Law, 136. 

when implied, 136, 146. 
by Infants’ Relief Act, § 2., 145. 
liabilities for necessaries, 14 2- 144. 
for contract of service, 144. 
for wrong, 147. 

for wrong in connexion with contract, 
147- 

remedies against, in equity, 149. 
refused specific performance, 147, 265 n, 
infancy afiects limitation of action, 
399* 

Injunction : 

when granted, 12, 13, 393“395* 

Insanity : see Lunatic. 

Insurance : 

how dealt with by 1 4 Geo. Ill, c. 48,, 240. 
Fire insurance 

how affected by non-disclosure of 
material fact, 198. 

Life insurance 

disclosure of material fact required, 
199-200. 

is a form of wager, 233. _ 
not a contract of indemnity, 240, 241. 
policy of, assignable, 295, 296. 
Marine insurance 

must be in the form of a policy, 78. 
form of, 448* 

disclosure of material fact required, 

198* 199- 

is a form of wager, 232, 240. 
need of insurable interest, 240. 
dealt with by Marine Insurance Act, 
1906, 198, 240. 

differs from life insurance, 240. 
policy of, assispable, 296. 
contains implied warranty of sea- 
worthiness, 322, 323. 


Intention ; 

distinctness of, neoessary to agreement, 
3- . . 

communication of, 3, 24. 
statement of, as distinct from offer, 5, 
55- 

representation of intention and of fact, 
207. 

how it affects unlawful purpose, 260, 
271. 

of the parties to be gathered from con- 
struction of entire contract, 326, 328, 
364- 

governs the construction of the con- 
tract, 364. 

Interest : 

insurable, when requisite, 240. 
on debt, when it may be given by way 
of damages, 387. 

interest coupled with authority, 436. 

J. 

Judgment : 

a form of contract oi record, 9. 
its nature and characteristics, 66-68. 
a discharge of right of action, 397. 
its operation by way of estoppel, 397. 
its operation by way of merger, 397. 
how discharged, 396, 397, 
creates a debt, 441. 

Judicature Act : see Statute. 

L. 

Land : 

interest in, under Stat. Frauds, § 4., 83. 
t^ernma fides in contract for sale of, 
201. 

assignment of obligations on transfer of 
interest in, 307-31 1. 
specific performance of contracts for 
sale of, 391. 

Lay Days : 

or running days for loading and unload- 
ing ship, 261, 351, 446. 

Lease : 

assignment of, passes covenants run- 
mng with land or reversion, 307-309. 

Lex fort : 

determines procedure, 89. 

Lex loci : 

determines validity of contract, 89. 

License : 

to break contract, a bad plea, 335. 

Lien : 

of auctioneer, 420. 
of factor, 420, 421. 

Limitation of Actions : 
in case of specialty, 71, 399-401, 
of simple contract, 3^8, 400. 
barred debt a consideration for pro 
mise to repay, 128. 
disability to sue, effect of, 399. 
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limltatioii of Aettons : 

modes of reviving barred debt, 400. 
form of acknowledgment, 78, 400* 
Liquidated damages : 

^ 5 er from penalty, 330, 389. 

Loan : 

to infants, i^p, 140, 265 n. 
for illegal object not recoverable, 258. 
Locus poenitentiae : 
in case of illegal contracts, 267. 
limitations of rule, 269-27 1. 

Loss 0! written instrument : 

wherein it affects rights, 380, 381. 

Lunatie : 

his contracts when valid, 152. 
limitation of actions brought by, 399. 
revocation of authority given by, 436, 
437 - 

M. 

Bfaintenance : 

what it is, 248. 

ummportant in law of contract, 248. 

Blarriage : 

a form of agreement differing from 
contract, 4. 

agreement in consideration of, 83. 
agreements affecting freedom of choice 
in marriage, 250. 
aCTeements for separation, 250. 
effect of marriage on wife’s ante- 
nuptial contracts, 31 1. 

Married Woman : 

her contract void at Common Law, 153. 
Common Law exceptions, 1 54. 
statutory exceptions, 154. 
doctrine of separate estate, 154. 
separate estate under Acts of 1870 and 
1874. 155 - 

under Acts of 1882 and 1893, 156-1 59. 
can be agent for her husband 
of necessity, 407. 

by authority express or implied, 406, 
435-439. 

Master and Servant : 
habihty for inducing servant to break 
contract, 278. 

contract terminable on notice, 342. 

Memorandum of association : 

of company, 15 1, 282. 

Merchants, Custom of : 
as to foreign princinal, 424. 
as creating negotiability, 296, 300, 301. 
Merger : 

of lesser security in a greater, 67, 71. 
a discharge of contract, 379. 
a discharge of right of action arising 
from contract, 397, 398. 

ISisrepresentation : 

relates to formation of contract, 160, 
178. 

how different from fraud, 180-182. 


Misrepresentation : 

relation to non-disclosure, 181, 206. 
how regarded at Common Law, 187- 
189. 

in Equity, 1^-191. 
effect of Judicature Act, 1 91-193. 
gives no right to damages, 194, 208 
exceptions, 105, 425. 
may give a rignt to indemnity, 194. 
not actionable though negligent, 211. 
of law, if fraudulent, may be actionable, 
208. 

Mistake : 

affects formation of contract, 161, 162. 
may be of intention or of expression, 
161. 

as to nature of transaction, 163-166. 
as to party to contract, 166-169. 
as to subject-matter of contract, 169 
concermng its identity, 169. 
concerning its existence, 170, 368. 
where subject-matter is a right, 1 70 
concermng its quality, 171-176. 
treatment in Equity, 175, 178. 
its effect upon contract, 177. 
confused with failure of consideration 
161-163. 

Money-lenders : see Statute. 

Money paid : 

under mistake, recoverable, 177. 
for an illegal object, when recoverable, 
267, 268. 

to the use of another, when a cause of 
action, 442, 443. 

Money received : 

to the use of another, what is, 443. 

Moral obligation : 

no consideration for a promise, 101,129- 

Motive : 

of acceptance, immaterial, 24, 55. 
is no consideration for a promise, 
102. 

its effect m determining illegality of 
contract, 261, 262. 

Mutual promises : 

are consideration for one another, loi. 
performance of one does not discharge 
contract, 344. 


N. 

NecessariM : 

for an infant, 136, 138, 141. 
grounds of hability for, 141. 
province of judge and jury in deciding 
what are necessaries, 142, 143* 

Necessity : 

agent by, 407. 

Negiteence : 
mistake due to, 164. 
in statement, not actionable, 209-213. 
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Negotiable instrument : see Bill ol Ex- 
ehange. 

of corporation may be under seal, 1 50, 
301. 

as security for payment due on illegal 
or void contract, 235-338, 264-265, 
301. 

how distinct from assignable contract, 
299- 

negotiability by custom and statute, 
2^7, 298, 300-302. 

position of bona fide holder for value, 
301, 

effect of giving as payment, 345. 
ordinary rule of consideration does not 
apply to, 98, 304. 

Non-disclosure : 

contracts voidable on ground of, 1 98. 
how different from fraud, 203 
by agent, 432, 433- 

Notice : 

of acceptance of offer, 29, 30, 56. 
of assignment of contract, 291, 292, 
312. 

of covenants binding land, 309-31 1. 
Novation : 
meaning of, 286. 
cannot be compulsory, 286, 287 

Nudum pactum : 

meaning of term in English law, 97. 


0 , 

Obligation : 

Its definition, 6-8, 53 
distinguished from duty, 7, 277. 
sources of, 8- 10. 
limits of, 275, 276. 

Offer : 

must be commumcated, 24-29. 
must contemplate legal relations, 47. 
how it may lapse, 37-39. 
how far revocable, 29, 39-47- 
to unascertained persons, 58. 

Offer and aeeeptan^ : 
all agreement originates in, 18, 19. 
expressed in question and answer, 
18. 

its various forms, 19, 20. 
m formation of agency, 404, 405- 
Office : 

sale of, 245. 

Operation of Law : 

discharge of contract by, 379-381. 

Opinion : 

statement of, not a representation, 
194. 

cannot amount to fraud, 208, 209. 

P. 

Par delictum : 

in cases of illegal contract, 266, 267. 


Parental Duty : 

agreements affecting due discharge of, 
250. 

Parol : see Evidence, Simple ContraeL 
Part Performance : 

of contract under Statute of Frauds, 
88-95. 

Parties : aee Assigiment. 

in contracts within Stat. of Frauds, § 4., 
their names must appear in writing, 
77. 78. . 

only parties to a contract are liable 
under it, 274-280. 

who entitled at Common Law, 279, 280. 

who entitled in Equity, 281-281. 

third parties cannot sue, 292. 

parties with common interest may sue 
by representative, 284. 

change of, a mode of discharge, 337, 
338- 

Partner : 

infant partner, his rights, 136, 138. 

change of partners, its effects on con- 
tracts made wi th partnership, 337,338. 

Partnership : 

how far a contract vherrimae fidet, 204. 

creates agency as between partners, 
205, 406, 407. 

Patent ambiguity : 

may not be corrected by parol evidence, 


Payment : 

of a smaller sum for a greater, 1 1 2. 
a form of discharge, 344, 345. 
negotiable instrument as, 345, 346. 
Penalty : 

lules of Law and Equity as to, 329-332. 
penalty and liquidated damages, 330, 
331. 388, 389- 

Pension : 

assignment of, 246. 

Performance : see Payment, Tender, 
postponement of, at request of one 
party, 336, 337. 
discharge of one party by, 344. 
Personal contract : 

does not pass to representatives of 
deceased or bankrupt, 31 1, 312. 

Physician : 

his professional status, 135. 

Principal and Agent : 
their relation a form of employment, 
283, 402. 

capacity of parties, 404. 
authority how given, 405-4 ii. 
ratification of agent’s act, 408, 410, 
411. 

duties of principal, 412. 

of agent, 4 12-4 14. 
special and general agency, 418. 
commission agency, 422. 
forms of professional agency, 419-422, 
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Prinelpal and Agent : 

restriction of authority, 418, 419, 435* 
delegation of authority, 417. 
revocation of authority, 434-’439‘ 
agent for named principal, 418-427. 
when liable on contract, 424. 
when liable otherwise, 424, 425. 
for unnamed principal, 426-427. 
for undisclosed principal, 42^431. 
principal when liable for agent’s fraud, 
431 - 433 - 

for agent’s non- disclosure, 432, 433- 
effect of principal’s change of status, 
or death, 436-439. 

Proeedure : 

remedies available to contracting 
parties, 12. 

Promise : 

essential to contract, 4, 5. 
implied : see Implied promise and 
Warranty. 

under seal : see Contract under Seal. 
Promissory note : 

consideration foiP it presumed until the 
contrary is shown, 99, 299. 
negotiable by statute, 297. 
ri^ts of payee and indorsee, 297-299. 

Public policy : 

contracts contrary to it illegal, 228, 
244 - 

possible origin of rules respecting, 244- 
jta apphcation will not be extended, 
244 - 

kind of contract affected by it, 245-255. 

Q. 

Quantum meruit : 

when it may be sued upon, 383, 384, 385, 

Quasi-Contraet : 

a source of obligation, 9. 
assimilated to contract in pleading, 
440-442. 

R. 

Railway company : 

nature of its offer to carry, 57. 

how far liable on its time table, 57, 

365- , , 

and for passenger s luggage, 365. 

Ratification : 

of infant’s contract, 128, 138, 139 
by suffering judgment, 145. 
of agent’s act, 408—411. 

Real estate : 
habihty for debt, 71, 72 . 
assignment for contracts respecting, 
306-311. 

liability for obligations attaching to, 
3II- 

Recognizance : 

a form of contract of record, 68. 


Rootification : 

of written instrument, 12, 176, 326. 

Release : 

discharges right of action, 395, 396. 
Renunciation of Contract : 
before performance, 349-351. 
during performance, 358. 

Representation : 

a statement in a contract, 182-185. 
or inducing a contract, 182. 
its effect at Common Law, 182-189. 
in Equity, 189-191. 
of intention, 5, 55, 56. 
of opinion, 204. 

when actionable if false, 205, 206, 20B, 
212. 

not actionable if negligent, 212. 
of principal by agent, 275, 283. 
of co-plaintiffs or defendants by one of 
their number, 283. 

of estate of deceased person, 79, 31 1, 
312. 

of bankrupt by trustee, 312, 381. 

Request : 

when it implies a promise, 121-126, 
404. 

Rescission : see Agreement as a form of 
discharge. Avoidance. 

right of, in case of misrepresentation, 
190-195. 

in case of fraud, 193, 216. 
in case of undue influence, 226, 227. 
Restraint of trade : 
must be reasonable, 72, 251-254. 
rules respecting, 251-254. 

Reversion ; 

sale of, how regarded m Equity, 223. 

Revocation : 

of offer, when possible, 20, 36-47. 
of acceptance, impossible in English 
law, 20, 34, 36. 
of agent s authonty, 434. 

S. 

Sale : see Statute : Sale of Goods Act. 
of goods, 92-96. 

executed and executory, 21, 22, 113, 
362-364. 

how anected by mistake as to party 
contracted with, 16, 166-169. 
how affected by fraud, 215-218. 
rule of caveat empior, 172, 206. 
agreement for sale of land, how far 
a contract ubemmae fidei, 201, 202. 
specific performance of, 391. 

Sample : 

sale of goods by, 1 72, 362, 363. 
Satisfactioii : see Accord. 

payment of a smaller sum for a larger, 
112-115. 

what satisfaction amounts to a dis- 
charge of nght of action, 396-398. 
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Sea-worthiness : 

implied warranty of, in contract of 
marine insurance, 322, 323, 367. 

Seal : see Contract under Seal, 
of corporation, why necessary to its 
contracts, 75, 76. 

Separate estate : 

of married woman under Married Wo- 
men’s Property Acts, 1870 & 1874, 
^55- . 

of married woman in Equity, 154, 
under Acts of 1882 and 1893, 156. 

Separation : 

agreement between husband and wife 
to separate, 1 54. 
when valid, 250. 

Shares : 

transfer of, form required, 78, 296. 
in railway company, not an mterest 
in land under St. of Frauds, § 4., 83. 
infant shareholder, 137, 138. 
contract for allotment of, is vberrimae 
fidei, 203, 204. 

Ship, British : 
transfer of British ship, 74. 
alien cannot acquire property in, 133, 
Is34. 

Signature : 

to contract under seal, 69. 
of party charged under Statute of 
Frauds, § 4., 88. 

Simple Contract, or Parol Contract : 

always requires consideration,65,77,97* 
when required to be in writing, 77, 78. 

Solicitor and Client ; 

a relation which may suggest undue 
influence, 225. 

Specialty : see Contract under Seal. 

Specific performance : 

general niles, 12, 391-395* 
of gratuitous promise under seal, 73, 392. 
of infant’s promise, 140, 144, 146, 
i47» 393 

»of part-performed contract under Stat. 

of Frauds, § 4., 88-91. 
of contract made under mistake, 171, 
326. 

or under misrepresentation, 189, 190. 
of contract obtained by fraud, 215. 
of sale of goods, 391. 
of contracts concerning land, 391. 
of contracts for personal service, 393. 
Stakeholder : 

liability for money in his hands, 237, 
270. 

Statute : 

Arbitration Act, 1889 : 

52 & 53 Viot. c. 49., 248. 
Bankruptcy Act, 1914 : 

4 & 5 Geo. V. c. Kg„ 312, 381. 
Betting and loans (Infants’) Act, 1892, 
55 & 56 Viet. c. 4., 265 n. 


Statute : 

Bills of Exchange Act, 1882, 45 & 46 
Viet. c. 61., 78, 297, 298 n., J02, 336, 

bI s of Lading Act, 185 5, 18 A; 19 Viet, 
c. III., 297, 305. 

Common Law Procedure Act, 1852, 15 
& 16 Viet. 0. 76 ; 
as to pleading, 442. 

Companies (ConsoUdation) Act, 1908, 
195- 

Debtors’ Act, 1869, 32 & 33 Viet. 0. 62., 
158- 

Divorce and Matrimonial Causes Act, 
1857, 20 & 21 Viet. c. 85., 154- 
Evidence and Practice in Crimmal 
Caaes Act, 1865, 28 & 29 Viet. c. 18., 
317- 

Factors Act, 1889, 52 & 53 Viet. c. 44., 
421. 

Frauds, Statute of, 29 Car. 11. c. 3 : 
contracts specified in § 4., 79-82. 
form required by § 4., 83-88. 
effect of non-compliance with § 4., 
88-92. 

connexion of documents, how to be 
shown under § 4., 86, 87, 218. 
contracts under § 4., how discharged 
by agreement, 342. 

Gaming Acts ; 

16 Car. II. c. 7., 234. 

7 Geo. n. c. 8., 259. 

12 Geo. II. c. 28,, 258. 

5 & 6 Will. IV. c. 41., 235. 

8 & 9 Vict. c. 109., 235, 264. 

55 Vict. c. 9., 236, 259. 

Infants* Relief Act, 1874, 37 & 38 
Vict. c. 62., 128, ^8-143. 

Insurance, 14 Geo. III. c. 48., 240, 241. 
Judicature Act, 1873, 36 & 37 Vict. 
c. 66 : 

as to equitable rights and remedies, 
191. 

as to right of parties interested in 
one action to sue or be sued in 
name of one, 284. 
as to assignment of contract, 293. 
as to admission of documents, 31 7 n. 
as to rectification of documents, 327. 
as to provisions regarding time, 330 

331- 

as to specific performance of con- 
tracts for sale of land and leases, 
395. 

as to pleading, 397, 442. 

Land Transfer Act, 1897, Vict. 

c. 65., 72, 31 1. 

Law of Property Act, 1922, 445. 
Limitation, Statutes of, 21 Jac. 1. 0. 16 ; 
3 & 4 Will. IV. 0. 42 : 
as to extinction of remedy, 398. 
as to revival of claim, 129, 400. 
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Statute : 

Lord Tenterden’s Act, 9 Geo. IV. c. 14 : 
as to executory oontract of sale, 92 n. 
as * to acknowledgment of barred 
debt, 78, 400. 

Marine Insurance Act 1906, 6 Ed. VII. 
0. 41., 365. 

Marine Policies (Gambling) Act, 1909, 
240. 

Married Women’s Property Acts, 33 A 
34 Viet. 0. 93 (1870) ; 37 & 38 Viet, 
c. 50 (1874), 155; 45 & 46 Vict. 
c. 75 (1882), 155-159 ; 56 & 57 Vict. 
0. 63 (1893), I 56 -X 59 - 
Medical Act, i886, 49 & 50 Vict. 0. 48. 
136. 

Mercantile Law Amendment Act, 1856, 
19 & 20 Vict c 97 : 
as to consideration for guarantee, 
82, 88. 

as to limitation of actions, 398, 399. 
Moneylenders Act, 1900, 63 & 64 Vict. 
c. 51., 223. 

Partnership Acty 1893, 53 & 54 Vict. c. 
39., 338 n , 406. 

Prevention of Corruption Act, 1906, 
6 Ed. VII. c. 34., 414, 

Sale of Goods Act, 1893, 5^ & 57 Vict. 
c. 71 : 

as to requirements for contract of 
sale, 92-96. 
nature of contract, 93. 
mistake as to existence of goods, 
170. 

title of goods obtained by false pre- 
tence^ 218. 

stipulations as to time, 330. 
implied conditions, 362, 363. 
condition and warranty, 357, 366. 
specific performance, when granted, 
3 ^ 7 - 

Stock-jobbing, 7 Geo. II. 0. 8, Sir J. 

Barnard’s Act, 239, 258. 

30 & 31 Vict. c. 29, Leeman’s Act, 
260. 

Stoppage in Transitu : 

vendor’s rights, 305, 306. 

Subrogation : 

in case of loan to infant to buy neces- 
saries, X41. 

of insurer into rights of insured, 24 1 n. 


Tender : 

a form of performance, 346. 
of goods, 347. 
of money, 347. 

Time : 

of the essence of the contract at Com- 
mon Law, 329. 

rules of Equity as to, 329, 330. 
rules of Judicature Act, 330. 


Title : 

of assignee of contract, 292. 
of assignee of negotiable inatrumenty 
299. See Parties. 

Trespau on the Case : 
provides remedy for breach of execu- 
tory contracts, 62. 

Trust : 

how distinct from contract, 10, 275, 
276. 

declaration of, may confer rights on 
third parties, 282. 

U. 

Uberrima tides : 

its moamng, 197. 

in what contracts required, 197-205 

Ultra vires : 

contracts are so because of want of 
capacity of parties, 151, 255, 256. 
cannot be ratified, 410 
Uncertainty : 
in offer or acceptance, 49. 
of consideration avoids promise, 105. 
Undue influence : 

revents roahty of consent, 1 60. 
ow distinct from fraud, 221-224. 
when it may be presumed, 221-227. 
right to rescind contracts obtained by 
it, 227. 

Unenforceable : 

meaning of, as applied to contract, 16, 

88, 89* 

Usage : 

evidence of, when admissible, 323, 324. 

Usury laws : 

promise after their repeal, to repay 
money lent at usury, 129. 
their place supplied by doctrine of 
undue influence and Moneylenders 
Act, 1900, 223. 

V. 

Void and Voidable : 

meaning of the terms, 14-17. 

W. 

Wager : 

definition of, 230-233. 
legislation respecting, 233-241. 
in contracts of insurance, 232, 233. 
in transactions on Stock Exchange, 
238, 258, 259, 260. 
agreements to pay differences, 239. 
money lent to make, 257, 259, 264* 265 
money advanced to pay, 236, 259. 
employment to make, 237, 259. 
money received in pa^p^ent of, 238. 
money deposited to abide the event of, 
237, 270. 

securities in payment of, 238, 264. 265. 
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Waiver : 

of rights under negotiable instrument, 
promissory note, 3^6, 396. 
of statutory exemption from perfor- 
manoe of contract, 126, 127* 
as a form of discharge, 234. 
of executed as distinct from executory 
contract, 113, 334-336' 

Warranty : 

of quality in sale of goods, 122, 174. 
when implied, 171, ^6z, 364. 
distinct from condition, 284, 365. 
warranty ex post facto^ 186, 366, 367. 
a subsidiary or collateral promise, 367 
in executed contract of sale, 362, 366, 

367 


Warranty: 

in executory contract of sale, 362, 

366. 

various uses of term, 366, 367. 
how distinguishable from condition, 

364* , 

of authonty, 195, 367, 424- 
Wrong : 
a source 
included 

of Frauds, § 4., 82. 
infant liable for wrong independent of 
contract, 147. 

not for wrong in connexion with con- 
tract, 147. 

fraud as a wrong, 180 204, 242. 


of obligation, 8. 

under ^miscarriage’ in Statute 


THE END 









